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Abstract 
This thesis enquires into the establishment, justification and scope of constitutional review 
in Hong Kong against the unique constitutional order of ‘One Country, Two Systems’ 
established in Hong Kong after its return to China in 1997. Constitutional review had 
emerged in Hong Kong in the pre-handover judicial enforcement of the Bill of Rights. But its 
establishment was in the CFA’s decision in Ng Ka Ling. The central question concerning 
constitutional review in Hong Kong is that the text of the Basic Law does not expressly 
provide for this authority.  
In light of the theories on the law of constitution and constitutional review advocated by 
Kelsen, Dworkin and Cappelletti, this thesis argues that the higher law status of the Basic 
Law , understood in both positive and normative senses, makes constitutional review not 
only scientifically necessary but morally desirable. Further, it is argued that given the 
common law legal system and the checks and balances in the political structure of present 
Hong Kong, it is most appropriate for the courts to exercise the power of constitutional 
review.  
However, constitutional review under the Basic Law is an intra-jurisdictional issue, involving 
not only the operation of the Hong Kong legal system, but also the legal system in mainland 
China. The Hong Kong courts’ jurisdiction of constitutional review is therefore a limited one. 
In that sense and to that extent, there is what might be called the ‘counter-Beijing difficulty’ 
in the Hong Kong courts’ exercise of the power of constitutional review.  Nonetheless, the 
power of constitutional review has made the CFA a powerful court. It is the unwritten Basic 
Law formulated by the courts that is shaping OCTS. It is argued that to maintain the 
workability of the OCTS framework, due judicial restraint seems sensible and desirable. 
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Introduction 
 
On 1 July 1997 Hong Kong was returned to China after over a century and a half of British 
rule.
1
 This event was heralded by the Chinese people as the end of China’s ‘hundred years of 
humiliation’.
2
 In most western eyes, Hong Kong’s return to China was ‘further evidence of 
China’s emergence as a Great Power’.
3
 However, one journalist writing for Fortune in 1995 
pronounced ‘the death of Hong Kong’ upon its return to China, because it would then 
become part of a country which was ‘governed by corruption and political connection rather 
than the even-handed rule of law’.
4
 Among the Hong Kong people, feelings were mixed. 
Whilst there was, mostly out of pure nationalism, a general support for reversion, there 
were also great fears about what would become of their capitalist way of life when the 
territory was ruled by a communist party.
5
  
 
1. A new constitutional order in Hong Kong: One Country, Two Systems 
 
The policy China adopted to rule Hong Kong is known as One Country, Two Systems (OCTS). It 
was originally devised to achieve the reunification of Taiwan with the mainland; but, as it 
turned out, it was first applied to Hong Kong, and later to Macao. This intention behind OCTS 
was made clear by Deng Xiaoping, who is regarded as its architect:  
 
The concept of ‘one country, two systems’ has been formulated according to China’s realities….. China has 
                                                        
1
 The history of Hong Kong and its reunion with China have been well documented. For a general account, see 
for example Gerald Segal, The Fate of Hong Kong (Simon and Schuster 1993); Steve Shipp, Hong Kong, 
China: A Political History of the British Colony’s Transfer to Chinese Rule (Jefferson 1995); Michael Sida, 
Hong Kong Towards 1997: History, Development and Transition (Vitoria Press 1994). For Sino-British 
negotiations on the question of Hong Kong, see Robert Cottrell, The End of Hong Kong: The Secret Diplomacy 
of Imperial Retreat (John Murray (Publishers) Ltd. 1993); For the transition of government, see Ralf 
Horlemann, Hong Kong’s Transition to Chinese Rule: The Limits of Autonomy (Routledge Curzon, Taylor & 
Francis Group 2003); Enbao Wang, Hong Kong, 1997: The Politics of Transition (Boulder 1995). 
2
 李后  Hou Li, 百年耻辱史的终结 — 香港问题始末 (The End of a Hundred Years Humilation: the history of 
the Hong Kong Question) (中央文献出版社 Central Party Literature Press 1997) 1. Note: in this research, 
references to works written in Chinese are laid out in both Chinese and English. Unless otherwise stated, the 
translation of the title is the researcher’s own, while the translation of the name of the publisher is the 
publisher’s own. For endnote purpose, the Chinese name will begin with the given name followed by the family 
name.    
3
 Warren I. Cohen, 'Introduction' in Warren I. Cohen and Li Zhao (eds), Hong Kong under Chinese Rule: the 
Economic and Political Implications of Reversion (CUP 1997) 1.  
4
 Louis Kraar, 'The Death of Hong Kong' Fortune (June 26, 1995). 
5
 See generally Werner Menski (ed), Coping with 1997: The Reaction of the Hong Kong People to the Transfer 
of Power (Trentham Books and SOAS 1995). 
  2
not only the Hong Kong problem to tackle but also the Taiwan problem. What is the solution to this 
problem? Is it for socialism to swallow up Taiwan or for the ‘Three People’s Principles’ preached by Taiwan 
to swallow up the mainland? The answer is neither.
6 
 
As to the meaning of OCTS, Deng said that  
 
within the People's Republic of China, the mainland with its one billion people will maintain the socialist 
system, while Hong Kong and Taiwan continue under the capitalist system.
7 
 
In 1982 the Chinese Constitution was amended to provide a legal basis for OCTS and its 
implementation. According to Article 31, the state may establish special administrative 
regions when necessary, and the systems of governance to be instituted in these regions 
shall be prescribed by law enacted by the National People’s Congress (NPC) in light of the 
specific conditions.
8
 
 
Deng’s definition of OCTS was further enunciated into twelve basic policies China 
pronounced to adopt towards Hong Kong. These basic policies are often summarized into 
three ‘sloganized’ phrases, which, however, may well be regarded as the three intertwined 
general principles of Hong Kong’s new constitutional order: ‘one country, two systems’, ‘a 
high degree of autonomy’ and ‘Hong Kong people ruling Hong Kong’. Based on these basic 
policies, China entered diplomatic negotiation with Britain over the question of Hong Kong 
in the 1980s. The negotiation resulted in the signing of the Sino-British Joint Declaration,
9
 in 
which China declared to resume the exercise of sovereignty over Hong Kong as of 1 July 
1997
10
 and promised to establish a Hong Kong Special Administrative Region (HKSAR) and 
that a HKSAR Basic Law would be enacted to ensure that this and other specific OCTS 
policies would be implemented.
11
 In 1990, nearly six years after the signing of the Joint 
                                                        
6
 Xiaoping Deng, Selected Works of Deng Xiaoping, vol III (Foreign Languges Press 1994) 69. 
7
 Ibid 68.  
8
 For an English version of the Chinese Constitution, see http://www.npc.gov.cn , accessed in July 2012. Under 
the Chinese Constitution (Art 62), the NPC is the highest state organ of power.  
9
 Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland and the 
Government of the People’s Republic of China on the Question of Hong Kong, signed in Beijing on 19 
December 1984 and came into force on 27 May 1985.   
10
 Ibid Art 1. 
11
 Ibid Art 3 (1) and 3 (12).  
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Declaration, the Basic Law was promulgated.
12
 But it would not come into force until 1 July 
1997.  
 
Under the Basic Law, the HKSAR is an inalienable part of the PRC.
13
 It is an administrative 
region that comes directly under the authority of the central government, but is authorized 
to exercise a high degree of autonomy and enjoys executive, legislative and independent 
judicial powers, including the power of final adjudication.
14
 As a general principle, the 
socialist system and policies practised in the mainland shall not be practised in the HKSAR 
and the previous capitalist system and way of life shall remain unchanged for 50 years.
15
 
More specifically, the common law system previously in force in Hong Kong shall remain and 
continue to operate.
16
 Judicial independence is guaranteed and reinforced by establishing 
the Court of Final Appeal (CFA) which replaces the Privy Council as the top judicial authority 
in Hong Kong’s legal system.
17
 Rights and freedoms, as well as private ownership are ensured 
and protected by law.
18
 The HKSAR Government shall be composed of Hong Kong 
permanent residents.
19
 Moreover, the HKSAR is given what may amount to near 
independent powers in economic and social policies. To name a few, the HKSAR shall have 
independent finances,
20
 an independent taxation system and its own currency.
21
 It shall, on 
its own, formulate policies on education, science, culture, sports, religion, labour and social 
services.
22
 It shall retain the status of a free port and a separate customs territory.
23
 It may, 
on its own but under the name of ‘Hong Kong, China’, maintain and develop economic and 
cultural relations and conclude relevant agreements with states, regions and international 
organizations.
24
 The HKSAR shall keep its own police;
25
 it maintains its own immigration 
                                                        
12
 The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, passed 
by the NPC on the 4th of April 1990. For a good account of the drafting process, see M.K. Chan and D.J. Clark 
(eds), The Hong Kong Basic Law: blueprint for "stability and prosperity" under Chinese sovereignty?(Armonk 
1991).  
13
 Basic Law Art 2.  
14
 Ibid Art 2.  
15
 Ibid Art 5. 
16
 Ibid Art 8.  
17
 Ibid Art 82.  
18
 Ibid Art 4 and Chapter III.   
19
 Ibid Art 3. 
20
 Ibid Art 106. 
21
 Ibid Art 108. 
22
 Ibid Chapter VI. 
23
 Ibid Chapter V.  
24
 Ibid Art 151.  
25
 Ibid Art 14 (2).  
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control; and it issues its own passports.
26
  
 
On the other hand, the Central Government is responsible for the foreign affairs relating to 
the HKSAR and the defence of the Region.
27
 The Chief Executive (the head of the HKSAR) and 
principal government officials must be appointed by the Central Government.
28
 The 
appointment of the Chief Justice of the CFA and the Chief Judge of the High Court has to be 
reported to the central authorities for record.
29
 The Central Government may issue 
directives to the Chief Executive ‘in respect of the relevant matters provided for in this 
Law’.
30
 The Standing Committee of the NPC (NPCSC) may declare the HKSAR in ‘a state of 
war’ or ‘a state of emergency’, in which cases ‘the relevant national laws’ may be applied to 
the HKSAR.
31
 In normal times, certain national laws relating to foreign affairs and national 
defence are applied to the HKSAR
32
 and the NPCSC may add to or delete from the list of such 
national laws.
33
 However, no department of the Central Authorities or local governments in 
the mainland may interfere with the affairs that are within the autonomy of the HKSAR.
34
 
People from the mainland must apply for approval for entry into or settlement in the 
HKSAR.
35
 
 
Clearly, whilst the autonomous powers given to the HKSAR are to ensure the separateness of 
the ‘two systems’, the powers the Central Authorities retain over the HKSAR serve to 
maintain the unity of ‘one country’. In practice as well as in theory, the problem is where the 
line lies between ‘one country’ and ‘two systems’. Questions may arise as to where the ‘two 
systems’ end and ‘one country’ starts.  
 
Scholars have tried to grasp the features of the new constitutional order in Hong Kong by 
trying to reveal the inherent contradictions and tensions of OCTS. For some, OCTS make the 
‘incorporation of a largely free-wheeling laissez-faire society into a nation [ruled by] 
                                                        
26
 Ibid Art 154.  
27
 Ibid Arts 13, 14.   
28
 Ibid Arts 45, 48 (5). 
29
 Ibid Art 90.  
30
 Ibid Art 48 (8).  
31
 Ibid Art 18.  
32
 Ibid Annex III. 
33
 Ibid Art 18.  
34
 Ibid Art 22.  
35
 Ibid.   
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Communists,’
36
 thus changing Hong Kong ‘from a tiny capitalist enclave to an uneasy 
schizophrenic existence as a region of the world’s largest socialist state.’
37
 For others, OCTS is 
a ‘symbiosis of a seamless integral whole’,
38
 which forms a ‘union of two very different legal, 
political and social systems’
39
 while demonstrating a rare ‘unity in diversity’.
40
 But for some 
others, the constitutional order under OCTS in Hong Kong is ‘the offspring of an unhappy 
marriage of two strange bedfellows with distinctive different characters’.
41
  
 
Sure enough, compromises and pragmatism are what lie beneath those contradictions and 
tensions. The idea of OCTS is undoubtedly at once theoretically ingenuous and politically 
pragmatic. In modern Chinese politics, sovereignty has always been a particularly sensitive 
and important issue. This is apparently due to its painful memories of the history of western 
invasions and bullying in the second half of 19
th
 century. After the Chinese Communist Party 
took power in 1949, three portions of Chinese soil — Taiwan, Hong Kong and Macao — had 
long remained, though for different historical reasons, out of the practical control of the new 
regime. To solve these problems and thus to accomplish national union has long been a 
sovereignty issue for the Chinese government. ‘There are two ways of achieving this’, Deng 
once remarked, ‘one is by force and the other is through peaceful settlement’.
42
 But at the 
time when Deng was determined to rescue China from the tragedy of the Cultural 
Revolution and to open China to the outside world, the use of force could not have been the 
first choice in his mind. But peaceful solutions, on the other hand, were not easily obtained. 
As one commentator noted, in dealing with the thorny sovereignty issue over Hong Kong, 
China faced a dilemma: 
 
on the one hand, it would like to resume sovereignty over Hong Kong unconditionally; on the other hand, 
it was eager to maintain the status quo as to preserve prosperity and stability of the ‘Pearl of the 
Orient’.
43
 
                                                        
36
 Stephen Vines, Hong Kong, China’s New Colony (Orion Business Books 1999) 2. 
37
 Raymond Wacks (ed), The Future of the Law in Hong Kong (OUP 1989) 3. 
38
 James C. Hsiung (ed), Hong Kong the Super Paradox Life after Return to China (St. Martin’s Press 1999) 14. 
39
 Hualing Fu, Lison Harris and Simon N. M. Young, 'Introduction' in Hualing Fu, Lison Harris and Simon N. 
M. Young (eds), Interpreting Hong Kong's Basic Law: The Struggle for Coherence (Palgrave 2007) 1. 
40
 Hsiung (ed) 15. 
41
 Po Jen Yap, 'Constitutional Reivew under the Basic Law: The Rise, Retreat and Resurgence of Judicial Power 
in Hong Kong' (2007) 37 Hong Kong LJ 474. 
42
 Deng 69.  
43
 Wong Yiu-chung, ''One Country' and 'Two Systems': Where is the Line?' in Wong Yiu-Chung (ed), 'One 
  6
 
Hong Kong was the sole bridge through which the New Red China in its early years had 
contact with the western world. After Deng’s open-door policy in the 1980s, Hong Kong 
soon became the largest source of ‘foreign investment’ in the newly open Chinese market. 
To use force to recover Hong Kong would certainly have killed ‘the goose that lays golden 
eggs’—a goose that was so dearly needed at the dawn of China’s modernization 
programme.
44
 Those were the realities Deng had certainly had in mind. Realities called for 
practical solutions. ‘As far as I can see it’, Deng said, ‘the only solution lies in practising two 
systems in one country’.
45
 
 
So, when Deng announced the OCTS solution to the Hong Kong question, the then British 
Prime Minister Margaret Thatcher, who signed the Joint Declaration on Britain’s behalf, 
responded that this was indeed ‘an ingenious idea’.
46
 For Deng, however, it was more than 
ingenious; it was ‘scientific’ in that it embodied ‘dialectical Marxism and historical 
materialism’ and the principle of seeking truth from facts.
47
 Such political science is perhaps 
the most striking feature of what is now referred to in China’s contemporary politics as 
‘Deng Xiaoping Theory’ which lays the theoretical foundation of the so called ‘socialism with 
Chinese Characteristics’. The same political science underlines yet another of his famous 
statements: the cat that catches the mouse is a good cat, regardless of whether it is white or 
black. 
 
Given the inherent tensions in OCTS, how then does it work? How do we assess whether its 
implementation has been a success or a failure? There are obviously no easy answers to 
these questions. Nor is there an agreed set of standards by which they may be addressed 
and assessed. For many in the mainland, including the leadership in Beijing, ‘one country’ is 
the precondition and the basis of ‘two systems’.
48
 In other words, it is sovereignty, or 
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territorial integrity that comes first, the high degree of autonomy comes second. If things are 
all going fine and well, ‘one country’ will leave ‘two systems’ alone; or as Jiang Zemin (who 
succeeded Deng after 1989) once put it, ‘well water shall not interfere with river water’. But 
what if something happens in Hong Kong that will harm its interests or the interests of the 
country as a whole? What if Hong Kong is being turned into a base of opposition to the 
mainland? Deng once asked and then said: ‘we have no choice but to intervene.’
49
 
Sovereignty had been the core concern with the OCTS innovation, and it will remain as such 
in the future working of this system.   
 
On the other hand, for those who tend to perceive OCTS from the angle of ‘two systems’, the 
working of OCTS hinges on whether the Region’s promised autonomy is secured from 
interference by the central authorities.
50
 For them, the success of OCTS will be assessed 
against the preservation of the rule of law,
51
 the protection of fundamental rights and the 
advancement of democracy in the Region.
52
 In their point of view, OCTS would be a failure if 
Hong Kong eventually became ‘just another coastal Chinese city’ like Shanghai.
53
  
 
In short, the OCTS constitutional order in Hong Kong is a very special constitutional device 
designed to deal with a special political issue in a special way. By ‘one country’, it exerts and 
emphasizes national sovereignty; by ‘two systems’, it accommodates two fundamentally 
different, or ideologically hostile social systems within one sovereign state. Creative and 
ingenuous it certainly is, very much so as it is politically pragmatic. Expediencies and 
compromises are obvious and inevitable at the heart of this formula. Given its uniqueness 
and inherent tensions, it is not surprising that in practice, while it offers plenty of room for 
creativity it may also give rise to frustrating difficulties. The past 15 years of its 
implementation has certainly proved this point. Like any constitutional arrangement, the 
OCTS framework, which is going to operate in Hong Kong for at least 50 years, also faces the 
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challenge of adapting itself to meet the changes of the society. Surely, its workability is to be 
tested over and again in the years to come.  
 
2. Question and thesis 
 
The new constitutional order in Hong Kong is certainly a unique one. It is in this unique 
constitutional context that we are going to explore the specific issue of constitutional review 
in Hong Kong. By ‘constitutional review’, we mean the practice of examining and ruling on 
the constitutionality of legislation or executive acts. In the US and other common law 
jurisdictions where such constitutionality issues are examined and decided by the common 
law courts, the practice is referred to as ‘judicial review’. In civil law systems like Germany 
and Italy where these constitutionality issues are left for a special tribunal — the 
constitutional court — to decide, the terminology of ‘constitutional review’ rather than 
‘judicial review’ is used. In Hong Kong, the courts have always enjoyed the traditional English 
common law power of ‘judicial review’ of executive decisions, whereby the legality of such 
decisions is reviewed to see whether they are ultra vires. To distinguish the review of 
constitutionality from the review of legality, the term of ‘constitutional review’ is adopted in 
this thesis so as to avoid confusion with the traditional English common law ‘judicial review’. 
Strictly speaking, the latter is an issue of administrative law and the former one of 
constitutional law. In the course of discussion, we may sometimes use the term of ‘judicial 
constitutional review’ so as to distinguish constitutional review by common law judges from 
constitutional review by a constitutional court or other possible alternatives of 
constitutionality control such as legislative constitutional review.  
 
Constitutional review has become a significant feature of modern constitutionalism. The 
world-wide spread of constitutional review is accompanied with the world-wide spread of 
the idea of human rights and the international efforts for the promotion and protection of 
human rights. Yet, as a matter of law, the justification of constitutional review remains a 
much debated issue. What is the legal basis of constitutional review? What is its nature? 
Why, in a common law jurisdiction, are the unelected judges who carry out the seemingly 
very much politicalised task of constitutional review?  
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The form of constitutional review varies across jurisdictions. The American model is known 
as the ‘decentralised’ review, because review can take place in any court, with the federal 
Supreme Court having the last word. In contrast, many European countries adopt the 
‘centralized’ model of review, which leaves the task of constitutionality control solely to a 
specialized constitutional court.
54
 One striking difference between the two models is that 
while the American decentralized review takes place in the course of adjudicating cases and 
controversies, the traditional European model of centralized review examines a statute in 
the abstract, with no connection to actual controversy.
55
 Relatedly, the European model of 
review allows ex ante review, but the American model admits only posterior review.
56
 Apart 
from these two traditional models, there has now emerged what is referred to as the new 
‘Commonwealth model’,
57
 whereby ordinary judges are involved in some form of 
constitutional review, but it is the parliament that maintains the final word on 
constitutionality issues.  
 
One of the reasons why civil law countries adopt the centralised model of constitutional 
review is because their judicial decisions do not have binding effect as precedents.
58
 As a 
result, divergence of constitutional interpretation may emerge, which in turn will undermine 
the principle of legal certainty. This problem of interpretive plurality is obviously neutralized 
in common law jurisdictions by the doctrine of precedent. Kelsen once argued that the 
Austrian model of centralised review was more favourable than the American model of 
decentralised review, because the American model pursues the same aim but by ‘juristically 
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imperfect means’.
59
 However, as Freeman concludes, what model of constitutional review is 
appropriate for a particular constitutional order is ultimately a prudential matter, which 
therefore entails prudential considerations.
60
 
 
Moreover, it should be noted, many of the issues concerning the legitimacy of constitutional 
review are, at their roots, the extension in the specific context of constitutional law of the 
old questions in jurisprudence about the concept of law. Is the piece of law at stake a valid 
law? But then, is it a just law? More troubling, is an unjust law a valid law? Clearly, 
constitutional review can be perceived very differently if it treats merely the positive validity 
of law, or if it also deals with the normative justness of law. Many comparative studies have 
tried to offer a general or trans-jurisdictional justification of constitutional review.
61
 Clearly 
any such justification has to be defendable from both the positive and normative 
dimensions.
62
 
 
In Hong Kong, the CFA in its first ever decision, Ng Ka Ling and others v the Director of 
Immigration,
63
 asserted that the HKSAR courts did have the power of constitutional review. 
It held that the HKSAR courts not only had the power to review and to strike down local 
legislation or administrative acts if found inconsistent with the Basic Law, but also the same 
power to review and strike down acts of the NPC or the NPCSC.
64
 But nowhere in the Basic 
Law is to be found an express grant of this authority. So the question to be asked is: do the 
HKSAR courts have the power of constitutional review? In the US, when Marbury v 
Madison,
65
 which laid the cornerstone for modern American judicial review, was decided, 
Chief Justice John Marshall was accused of usurpation simply because the power of 
constitutional review he asserted in his decision cannot be found in the text of the American 
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Constitution. The question of whether the Supreme Court had been ‘usurper or grantee?’
66
 
led to a century-long heated debate over the legitimacy of judicial review. Likewise, it seems 
that the American question of ‘usurper or grantee’ can also be asked and needs also to be 
probed into in the new and unique constitutional order in Hong Kong.  
 
This is no doubt a matter of great significance both to the theoretical understanding, as well 
as to the practical operation, of the new constitutional order in Hong Kong. For if usurpation 
had happened, it means that there had been a substantive departure from the intentions, 
principles and spirit of the Basic Law, which might have led to an inadvertent constitutional 
restructuring. If there had not been usurpation, then what is the legal basis of this power, 
i.e. how can it be justified in accordance with the Basic Law? Furthermore, given the unique 
character of the constitutional order in Hong Kong, even if the legitimacy of this power is 
proved, does that uniqueness have any bearing, in form or substance, on the practice of 
constitutional review in Hong Kong? Is there any special limitation on the courts’ exercise of 
this power? What is the role of the judiciary, equipped with the awesome power of 
constitutional review, in the working of the OCTS machinery?  
 
It shall be argued that the supremacy of the Basic Law entails constitutional review vis-à-vis 
the Basic Law. The fundamental rights and freedoms entrenched in the Basic Law further 
enhance the legitimacy of constitutional review. As to why this power should be exercised by 
the courts, we shall argue that given the common law legal system and the checks and 
balances in the political structure in the Region, it is appropriate for constitutional review to 
be performed by the courts. However, we shall also argue that the power of constitutional 
review that the HKSAR courts have is ultimately a limited one, for not only the supremacy of 
the Basic Law is not to be understood in its ordinary sense under OCTS, but more 
significantly, the power of final interpretation of the Basic Law is not in the hands of the CFA. 
In addition, the checks and balances within the HKSAR governmental system itself are weak, 
which then does not suggest the desirability of a vigorous institution of constitutional review 
in Hong Kong. In reality, however, the power of constitutional review and its robust exercise 
(overwhelmingly in human rights field) in the past decade have made the CFA a very 
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powerful court. To an extent, it is the unwritten Basic Law formulated by the courts (the CFA 
in particular) that is actually shaping the implementation of OCTS. If the courts are to abuse 
or over-use the power of constitutional review, they might easily cause a constitutional 
crisis, either in the HKSAR itself or between the HKSAR and the Central Authorities. To avoid 
this danger and to maintain the workability of the framework of OCTS, it shall be concluded, 
judicial self-restraint is nowhere more politically sensitive and desirable than in present 
Hong Kong.  
 
3. Methodology and content 
 
This research is mostly based on secondary sources. Comparative methods are adopted, 
though this thesis is not a wholesale comparative study. Instead, comparison is made with 
different constitutional systems wherever it is thought to be necessary and appropriate. The 
considerations for this approach are mainly the following four. First, as far as constitutional 
status is concerned, Hong Kong under the OCTS framework is genuinely unique, and we 
believe its uniqueness is better revealed by comparing it with different constitutional 
systems rather than with any particular one. For instance, Hong Kong under OCTS is not 
another Tibet in China. Nor is it a Chinese Quebec. It is not in the same constitutional status 
as a state in a federal system or a British devolved region (like Scotland) is in. While 
comparing Hong Kong with any of those territories would certainly be interesting, it is, we 
think, by comparing with all of them on different aspects that we might get a clearer picture 
of what Hong Kong is under OCTS.  
 
Secondly, since our thesis is mainly concerned with the power of constitutional review, 
comparison with the American type of judicial review is inevitable in the sense that modern 
practice of constitutional review started with the US Supreme Court decision in Marbury v 
Madison. There are further reasons why comparison with American judicial review may be 
necessary. (1) The CFA’s reasoning in Ng Ka Ling ran a similar line to that of Marbury v 
Madison. (2) Like the American Constitution, the Hong Kong Basic Law does not expressly 
confer on the courts this power. (3) In respect of human rights protection, the Hong Kong 
Basic Law, like the American Constitution, guarantees the protection of fundamental rights 
and freedoms. But, unlike the American Constitution, the Basic Law also entrenches the 
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International Covenant on Civil and Political Rights (ICCPR) and the International Covenant 
on Economic, Social and Cultural Rights (ICESCR). (4) The legal system in America and in 
Hong Kong alike is the common law system, with the same origin and thus sharing the same 
jurisprudential philosophy. (5) The political background against which the Marbury v 
Madison in America and Ng Ka Ling in Hong Kong were decided was, in a not very remote 
sense, seemingly alike: they were both decided after a transfer of political power at a 
particular moment of history. In America, that was the time when the Federalists and anti-
Federalists struggle in real politics seemed to be at a decisive moment;
67
 in Hong Kong, that 
was the time when the sovereign power had just been transferred and the new 
constitutional order had just started to operate. But comparing with the US judicial review is 
not sufficient, for the reason, which is our third consideration.   
 
Thirdly, Hong Kong’s common law legal system was transplanted from the UK. This system is 
maintained after the handover of sovereignty. Thus, not only the English common law 
tradition is kept, but the close ties Hong Kong had maintained with the whole common law 
world also remain as close as ever, if not even closer. As a matter of fact, the common law in 
Hong Kong today is still very much influenced by common law developments in the UK or in 
the rest of the common law world. This is not only because the Basic Law allows the Hong 
Kong CFA to invite judges from other common law jurisdictions to sit on its bench,
68
 but also 
allows the courts, in adjudication, to refer to precedents of other common law 
jurisdictions.
69
 In the legislation that established the CFA, it is provided that the Court, when 
sitting, will comprise five judges — the Chief Justice, three permanent judges and one non-
permanent judge from Hong Kong or another common law jurisdiction.
70
 The overseas 
judges not only bring their wisdom, experience and professional techniques,
71
  but more 
importantly, their different perspectives, which serve to connect Hong Kong and the rest of 
the common law world. In fact, as one of the non-permanent judges, Sir Anthony Mason, 
points out extra-judicially, that the use of comparative law and legal materials has been and 
will continue to be ‘an extremely valuable resource’ for the development of the 
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constitutional jurisprudence of Hong Kong.
72
 The Hong Kong courts’ reception of 
comparative materials has not been focused on any particular jurisdiction; rather, they are 
taking the fruits from jurisdictions around the world. Against this historical, institutional and 
jurisprudential background, it is thought that it is worthwhile to compare Hong Kong on 
different aspects with different legal systems.  
 
Finally, the purpose of this thesis is to provide a comprehensive examination into the 
establishment, justification and scope of constitutional review in Hong Kong, which, we 
humbly think, is still lacking in contemporary Hong Kong jurisprudence. Given the previous 
three considerations, we think ‘comprehensiveness’ is more likely to be achieved through 
comparing with more jurisdictions rather than less. However, due to space limits, not all 
comparison that is made in this research is as complete and thorough as it should be in a 
purely comparative study. At some points, we might be a bit sweeping; at others, we might 
seem to be raising the question more than answering it. But if they serve to build up the 
overall picture of constitutional review in Hong Kong, our primary goal is achieved.   
 
If our efforts will not turn out to be a total failure, any degree of success in providing the 
‘comprehensiveness’ would be claimed as our bit of contribution to the study of the 
constitutional law in Hong Kong. More specifically, though, originality might also be claimed 
in our development of the ‘two faces’ of the justification of constitutional review in general, 
in our discussion on the nature of the Basic Law, on the checks and balances in the HKSAR 
political system as well as on the special limitations on the scope of constitutional review in 
Hong Kong.  
 
The layout and the main content of the thesis are as follows. Chapter I tries to establish a 
theoretical framework on which to argue for the justification of constitutional review in 
Hong Kong. It starts with a distinction between the need for constitutional review and the 
practical choice of a certain model of constitutional review. It argues that it is the 
positivization of normative values as a higher law that makes it not only practically possible 
but also morally (or normatively) desirable to have the institution of constitutional review. 
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The supremacy of the constitution is therefore not just a positive status but also a normative 
mandate — hence the two faces of the justification of constitutional review. Judicial 
constitutional review is then a secondary matter that only comes after the necessity 
condition has been satisfied. As other models of constitutional review, judicial constitutional 
review is a practical choice arising out of a concrete historical and philosophical background. 
In a constitutional order which adopts the doctrine of separation of powers, the checks and 
balances inherent within such a system further enhances the need for the review of 
constitutionality. If such a political system operates in a common law system, it seems most 
convenient and appropriate that the function of constitutional review should be performed 
by the courts. However, wherever the model of judicial constitutional review is adopted, 
there appears to be a more pressing need to perceive of the role of constitutional review 
against the workability of the whole system, of which the judiciary is not a co-sovereign but 
a constituent part.  
 
Chapter II explores the emergence and establishment of constitutional review in Hong Kong. 
Going back to the judicial enforcement of the Bill of Rights Ordinance (BORO)
73
 in the pre-
handover period, it is argued that judicial declaration of a repealed ordinance was not a 
power of constitutional review in form, but was such in essence. Given this tricky situation, it 
is perhaps more appropriate to regard the pre-handover experience with the Bill of Rights as 
the emergence of constitutional review in Hong Kong. The real moment of establishment of 
constitutional review was in Ng Ka Ling, which was the first case decided by the CFA and in 
which the CFA expressly declared and formulated the power of constitutional review vis-à-
vis the Basic Law. The reasoning in Ng Ka Ling apparently follows John Marshall’s line in 
Marbury v Madison. Like the problem with American judicial review, the declaration in Ng Ka 
Ling also faces the practical challenge that the text of the Basic Law does not expressly 
provide for this authority. The old American question of ‘usurpation or grantee’ to American 
judicial review might well be renewed in Hong Kong and demands an answer in its own 
context.  
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Chapter III starts to look for the answer by firstly looking into the nature of the Basic Law. A 
seemingly awkward question is asked at the outset: is the Basic Law the constitution of Hong 
Kong? The immediate answer is ‘yes’ and ‘no’. A fuller answer, however, requires a deeper 
analysis of the constitutional set-up under the OCTS framework. Under OCTS, Hong Kong is a 
capitalist Region of the socialist China, whose constitution proclaims a unitary rather than a 
federal national constitutional regime. As far as the Basic Law drafters understood the 
difference between a federation and a unitary state, a region of a unitary country, unlike a 
constituent unit in a federation, does not actually have its own and hence a separate 
constitution. Unless the adoption of OCTS had effectually changed the unitary China into a 
federal one, it is theoretically inappropriate to call the Basic Law Hong Kong’s constitution. 
Devolution in the UK offers not much light in this respect. The devolved Scotland, for 
example, was a different nation and was itself sovereign before the union was formed. A 
proper answer to the status of the Basic Law is, we suggest, the national Constitution in the 
HKSAR, which means that the Basic Law is ruling Hong Kong in the behalf of the national 
Constitution. This status implies that the Basic Law is not self-contained; it has always to be 
read with the Chinese Constitution. As such, it entails as much as it limits constitutional 
review in the HKSAR.  
 
Chapter IV goes on to articulate the need for constitutional review under the Basic Law by 
looking into the need for and the power of interpreting the Basic Law. The scheme of 
interpretation established in the Basic Law has great implications as to the justification of 
constitutional review and the scope thereof. As explained in this Chapter, the ultimate power 
of interpreting the Basic Law vests in the NPCSC. The interpretative powers that the HKSAR 
courts exercise are in essence delegated from the NPCSC, a nature that implies a sense of 
supervision by the latter. Judicial interpretation of the interpretation scheme, however, 
apparently rejects such a reading of supervision into the Basic Law. As a matter of fact, the 
CFA has asserted time and again that a purposive approach should be adopted in the 
interpretation of the Basic Law, which, under the cover of safeguarding judicial 
independence and the rule of law in the HKSAR, is tantamount to a claim of unrestrained 
power of interpretation by the Region’s courts, and the CFA in particular. Nowhere than in 
the power of interpretation of the Basic Law are the tensions inherent in OCTS more striking 
and intense.  
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Chapter V focuses on the checks and balances in the political structure in the HKSAR. The 
purpose is to justify why the power of constitutional review is to be performed by the 
courts. Are there checks and balances built into the HKSAR political structure? What about 
judicial independence? As we shall see, the checks and balances mechanism does exist in 
the Basic Law, but it is a rather weak one. A look into the constitutional role of the Chief 
Executive of the HKSAR explains that point. Judicial independence in the HKSAR, on the 
other hand, is not much doubted. Not only the principle of judicial independence is 
expressly prescribed in the Basic Law, but also material guarantees such as salary and tenure 
are also ensured by the Basic Law. One particular anxiety about judicial independence in 
HKSAR is its independence from the mainland. Institutionally, this anxiety can be 
immediately dispelled, for, in principle, the courts in Hong Kong hear and settle all cases in 
the Region, no appeals are to be made to the People’s Supreme Court in Beijing. However, 
judicial independence in Hong Kong is not secure at all in respect of the interpretation of the 
Basic Law, because, as has been shown in Chapter IV, in certain circumstances the Region’s 
courts have to, via the CFA, refer the provision[s] at stake to the NPCSC for interpretation. In 
addition, the NPCSC may also interpret, on its own initiative, any provisions of the Basic Law 
and overrule an interpretation rendered by the Region’s courts, if it finds their interpretation 
inconsistent with the Basic Law. 
 
In Chapter VI, we continue our efforts in searching for the justification of constitutional 
review in Hong Kong; this time focusing on the human rights aspect of the new 
constitutional order in Hong Kong. In Hong Kong today, there are not only entrenched rights 
in the Basic Law, but also a separate human rights enactment containing a Bill of Rights. The 
moral need for protecting human rights reinforces the positive necessity of constitutional 
review entailed by the supremacy of the Basic Law. In practice, constitutional review in Hong 
Kong has mainly taken place in human rights related issues. Since Ng Ka Ling, there has been 
robust judicial constitutional review. If there had been any doubt over the legitimacy of 
constitutional review in Hong Kong, the repeated exercise of this power might have already 
justified it.  
 
In the final Chapter, we are going to look at how the practice of constitutional review may fit 
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with the unique constitutional framework of OCTS. Is there the counter-majoritarian 
difficulty with judicial constitutional review in the HKSAR? Is there any additional difficulty 
that the Hong Kong judges may face when they exercise the power of constitutional review? 
What then is the role of the judiciary, the CFA in particular, in preserving the workability of 
OCTS? As we shall see, in Hong Kong today, there does not appear to have much concern 
about the question that judicial constitutional review might dwarf democracy; instead, it is 
the fear of the lack of democracy that had driven public support for judicial constitutional 
review. There is therefore the Hong Kong version of ‘democracy and distrust’ that 
underscores judicial constitutional review in Hong Kong. However, as we shall also see, there 
is indeed what might be called the counter-Beijing difficulty with judicial constitutional 
review in Hong Kong, implicit not only in the interpretation scheme in Article 158 of the 
Basic Law, but also in the specific circumstances Article 17 and 160 respectively prescribe. As 
such, constitutional review in Hong Kong may have to be perceived as an inter-jurisdictional 
matter; it straddles across the common law system in the HKSAR and the socialist legal 
system in the mainland. Because of the inherent tensions therein, judicial restraint is 
perhaps nowhere more needed than in present Hong Kong under OCTS. 
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Chapter I 
Constitutional Review: Its Justification, Nature and Scope 
 
Introduction 
 
It is generally acknowledged that the modern practice of constitutional review started with 
the American Supreme Court’s decision in Marbury v Madison. But it has spread world-wide 
‘like wild fire’,
1
 especially after the Second World War and more recently, after the collapse 
of the former Soviet Communist Block.
2
 Nowadays, there is little doubt that the practice of 
constitutional review has become a significant feature of modern constitutionalism. The 
coming of the ‘rights age’ has contributed hugely to this development,
3
 for, with an 
entrenched bill of rights, human rights become constitutional rights, thus demanding a 
higher level of protection.
4
 
 
Yet, questions surrounding constitutional review remain, some of which are much debated. 
What is the justification for constitutional review? What is its nature? In the case where this 
power is exercised by the ordinary judges, further questions may be asked as to why it 
should be the unelected judges who carry out the seemingly politicalised task, and 
consequently, what impact the exercise of judicial constitutional review may have on the 
working of the whole constitutional system. When should the judges intervene? Shall they 
defer to the views of the elected bodies when balancing between law and politics? These 
are the questions to be examined in this Chapter. The aim is to provide a theoretical 
framework by which we are going to analyse constitutional review in Hong Kong.  
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Section 1 discusses the justification issue. It focuses on what is termed here as ‘necessity 
justification’. The reason for this focus is the common sense of putting the horse before the 
cart: whether constitutional review is necessary is one thing and who is to do it quite 
another that comes second. It will be argued that it is the supremacy of the constitution that 
is the sole basis of constitutional review. But there are two faces of the supremacy of the 
constitution, one positive and the other normative. That is to say, it is the combined reading 
of the constitution as higher law in both positive and normative senses that provides the full 
justification for constitutional review. Hans Kelsen’s a pure law or scientific justification and 
Ronald Dworkin’s rights-based or normative justification will be briefly visited. And by 
presenting Kelsen and Dworkin face to face, it is hoped to show one crucial point: that is, 
there are two levels of the need for constitutional review, one positive the other normative, 
each reflecting a different conception of law. This synthesis will be supported by reference to 
the proposition of ‘positivization of higher law’ advocated by Mauro Cappelletti. 
 
Section 2 attempts to demonstrate the necessity justification in two concrete contexts. The 
reasoning in Marbury v Madison will be examined briefly. This is to be followed by a more 
detailed discussion on the emergence and establishment of constitutional review in the UK. 
It will be demonstrated that the UK’s experience is particularly telling that with the 
enactment of a higher law, constitutional review is inevitable, though what form of 
constitutional review is appropriate is a question that has to be taken prudentially.  
 
Section 3 considers the justification for judicial constitutional review, i.e. why it should be 
the judges who decide. It will be argued that it is the want of a final arbiter in the 
implementation of the constitution and the checks and balances within a certain 
constitutional system that make it necessary and appropriate for the ordinary courts to 
exercise the power of constitutional review. It is certainly a huge democratic question 
whether it is appropriate for the unelected judges to strike down legislation made by the 
elected legislature. But pure democracy is nowhere to be found. The democratic deficit of 
judicial constitutional review might be off-set by its potential of preventing the whole 
democratic system from malfunctioning or collapse.  
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The nature of constitutional review is examined in section 4. It will be argued that 
constitutional review by nature is legislation not interpretation. This means that in exercising 
constitutional review, especially when striking down an existing law, judges are not only 
making law, but also making the constitution. Yet all this is done in the name of law, under 
the disguise of legal or constitutional interpretation, while the fact is that politics have been 
heavily involved.  
 
Finally, in section 5, the question of the impact of judicial constitutional review on the 
working of the whole constitutional system is to be discussed. It will be argued that given 
the nature of constitutional review, judges with the power of constitutional review in their 
hands, should always be mindful of the adverse impact the exercise of this awesome power 
might have on the whole political system. It will be suggested that some judicial restraint is 
needed in order to maintain a workable government which is governed by the constitution 
not the judges.  
 
This Chapter will be concluded with explanations on how this understanding of the 
justification for, and the nature and the scope of constructional review will be applied in the 
examination of constitutional review in Hong Kong.  
 
1. The necessity justification: positive and normative aspects 
 
Since the very consequence of the exercise of constitutional review is the announcement of 
the validity (or invalidity) of an existing law, to justify it is in essence to answer these 
questions: what is a valid law? is an unjust law a valid law? and indeed, what is law? As 
H.L.A. Hart notes, few questions in the human society have been asked and answered with 
such persistence yet in so many diverse, strange and paradoxical ways as the question ‘what 
is law?’.
5
 Not surprisingly, there are different and even opposing views on the conception of 
constitution and constitutional review. In a sense, the disputes over the justification and the 
nature of constitutional review are in fact an extension of the old disputes over the concept 
of law.  
 
                                                        
5
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Richard Fallon, while reflecting on the jurisprudence of Ronald Dworkin, argues that law has 
two faces, one looking into the real world and the other the ideal one.
6
 Our understanding 
of law, he submits, ‘will be deeply impoverished if we fail to recognize this duality’.
7
 
Positivism and the natural law theories (Dworkin’s conception of law has been regarded as a 
renaissance of natural law in America
8
) are the traditional two opposite schools of thoughts, 
each representing one of the two faces of law. If so, it follows that there must also be two 
faces of the basis on which the practice of constitutional review can be justified, one positive 
the other normative, each revealing a different level of the need for constitutional review. 
Fallon would certainly agree that our understanding of constitutional review would be 
impoverished if we failed to recognize this duality. 
 
Kelsen’s hierarchical conception of the constitution and Dworkin’s moral reading of the 
constitution are perhaps typically representative of the two faces of the justification of 
constitutional review. Standing alone, however, each might appear insufficient. The theory 
of positivization of higher law advocated by Cappelletti seems to be a success in putting the 
two faces together.  
 
1.1 Kelsen versus Dworkin  
 
Kelsen’s concept of law is typically positivist. In his pure theory of law, he defines law in such 
a way as ‘to eliminate from the object everything that is not strictly law’.
9
 Strictly, therefore, 
law is only an order of human behaviour, to which the failure to obey leads to deprivation of 
life, liberty, health or economic values. Other orders of human behaviour, such as morals, 
political biases and religion, are not based on such coercive measures, and hence, should be 
excluded from the pure or scientific (as opposed to political) definition of law.
10
 For Kelsen, a 
pure theory of law is free from the idea of justice, political ideology and moral values. A 
science of positive law, he writes, must be clearly distinguished from a philosophy of justice, 
for law and justice are two different concepts and there are, in the real world, legal orders 
                                                        
6
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which are, from a certain point of view, unjust.
11
  
 
Accordingly, Kelsen argues that the constitution as law should be seen in the material rather 
than the formal sense of the term. He defines the two senses of constitution as this: 
 
The constitution in the formal sense is a certain solemn document, a set of legal norms that may only be 
changed under the observation of special prescriptions, the purpose of which it is to render the change of 
these norms more difficult. The constitution in the material sense consists of those rules which regulate 
the creation of the general legal norms, in particular the creation of statutes.
12
  
 
As Kelsen explains, the constitution in the material sense is law, because it is those rules that 
determine the making of valid laws, whereas the constitution in the formal sense should be 
understood in politics rather than in pure law.
13
 However, it needs the formal constitution to 
safeguard the material constitution. For only when the constitution is made difficult to 
amend, then the material provisions in the constitution which regulate the making of laws 
can be maintained. And it is because of the material part of the constitution that it is 
possible and necessary to distinguish constitutional law from ordinary laws.
14
 For Kelsen, the 
material constitution is an essential element of every legal order, but the formal constitution 
is only possible with a written constitution. In UK, for example, there is no formal 
constitution — the solemn document called ‘The Constitution’, and the material constitution 
in that country has the character of customary law, hence, there exists no difference 
between constitutional and ordinary laws.
15
 Kelsen’s account of the British unwritten 
constitution therefore fits with the description of it by the Royal Commission on Reform of 
the House of Lords as being ‘extraordinarily dynamic and flexible with the capacity to evolve 
in the light of changes in circumstances and society.’
16
 Or in the words of John Griffith, in the 
UK ‘[e]verything that happens is constitutional. And if nothing happened that would be 
constitutional also.’
17
 This would not have been the case if there were a formal constitution, 
which makes the amendment of the material constitution difficult.   
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Kelsen sees a State as a legal order in a hierarchical structure. The constitution of a state, 
presupposing the basic norm, is both the basis and the highest authority of the national 
legal order. It is therefore the fundamental law.
18
 As such, Kelsen concludes, the function of 
a constitution is the grounding of validity.
19
 While the material constitution provides the 
grounding of the validity of positive laws, the formal constitution safeguards the grounding 
itself.
20
  
 
Thus, for Kelsen, constitutional review is, as a matter of logic, an absolute necessity to 
uphold the supreme status of the constitution.
21
 On the one hand, since all norms derive 
their validity ultimately from the basic norms in the constitution, it is a straightforward logic 
that those which are contrary to the constitution are not valid. On the other hand, given that 
the provisions in the constitution are often open-textured, and yet, all the law-applying 
organs are equally entitled to interpret the constitution, there is a practical need of 
achieving uniformity in deciding constitutional questions; the lack of which, Kelsen says, ‘is a 
great danger to the authority of the constitution.’
22
 Uniformity must be achieved vertically 
— between lower and higher norms in the legal hierarchy, as well as horizontally — between 
different law-applying organs at the same level of the legal hierarchy. It is then the need for 
achieving the entire uniformity that makes it necessary to have constitutional review.  
 
Dworkin is a strong opponent to legal positivism. But he rarely confronts Kelsen’s arguments 
directly. His attack on legal positivism is well known by his attack on his mentor H.L.A. Hart.
23
 
Presumably, as far as Dworkin remains an anti-positivist, he would not disagree with Kelsen 
any less than he does with Hart. For Dworkin, the Kelsenian or Hartian positivist concept of 
law, which is free from the idea of justice and moral values, is utterly unacceptable. In his 
view, law does not consist entirely of rules but also of principles. More importantly, it is the 
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principles that provide the justification of existing rules. Principles may or may not have 
been formulated expressly or written down in black letters. But they are there, ‘all around 
us’, always identifiable, or discoverable, in existing rules and precedents.
24
 Thus, what the 
law is does not ultimately depend on such a criterion as a Hartian rule of recognition or a 
Kelsenian basic norm, but upon ‘constructive’ interpretation which is at once based on and 
in search for principles. For Dworkin, legal (as well as constitutional) interpretation is a 
continuing and creative process — a process in search of justice and fairness.
25
 
 
Accordingly, Dworkin strongly advocates a moral reading of the constitution; a reading which 
‘proposes that we all — Judges, lawyers, citizens — interpret and apply these abstract 
clauses [of the constitution] on the understanding that they invoke moral principles about 
political decency and justice.’
26
 The interpretation of these broadly framed rights invokes 
moral principles, which require ‘fresh moral judgments’ to make them applicable in concrete 
cases.
27
  
 
Dworkin’s moral reading of the constitution is centrally rights-based. For Dworkin, the rights 
of the individual against the state exist outside of the written law and precede the interest of 
the majority.
28
 It follows that a right is a political trump which overrides political 
considerations.
29
 A right that does not have some overriding power would not be a genuine 
right. The more important a right is, the greater trumping power it carries with itself.
30
 As 
one commentator notes, Dworkin’s ‘rights as trumps’ theory is a complete rejection of the 
traditional utilitarianism, according to which individual rights will be protected only where 
that will maximize welfare overall.
31
 Thus, when we ascribe a right to someone, we are in 
effect holding that that person ought not to be interfered with. The prospect of a marginal 
increase in the general welfare can never be a good reason for restricting or interfering with 
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someone’s right.
32
  
 
Thus, for Dworkin, it is very much the nature of rights and the trumping power inherent in 
rights that provide the basis for constitutional review, which he has taken for granted that 
should be exercised by the judges.
33
 Dworkin does not discuss much about the supremacy of 
the constitution in its positive sense. In his view, the supremacy of the constitution does not 
merely rest upon the fact that it had been ‘Ordained by We the People’, but more 
fundamentally, because ‘We the People’ believe it deserves our support.
34
 Therefore, it is 
not necessarily the positive constitutional supremacy that entails constitutional review; 
rather, it is the need of maintaining the morals and values that we the people dearly cherish 
that justifies it. Dworkin’s moral reading of the constitution therefore suggests what might 
be called ‘morality, justice and fairness review’ rather than positive legality review.  
 
The differences between Dworkin and Kelsen are as fundamental as they are self-evident. 
But, for our purpose, Dworkin and Kelsen do share one common proposition: a law contrary 
to the constitution should be void and have no effect whatever. That is, they both justify the 
necessity of constitutional review, albeit through a completely different approach — positive 
versus normative. What might be drawn from the comparison between the positivist 
Kelsenian and the normative (moral) Dworkinian justification of constitutional review is 
perhaps this. Neither of them standing alone is sufficient in justifying the necessity of 
constitutional review. For Dworkin, the practical question is whether constitutional review is 
possible at all if without the positive enactment of the constitution as the supreme law of 
the land. For Kelsen, a pure law justification of constitutional review based on a hierarchical 
higher status of the constitutional might may well lead to the unsatisfactory result that an 
unjust law remains a valid law. If law has two faces — positive and normative, the necessity 
justification of constitutional review has also to be seen from a positive as well as a 
normative perspective. The true justification, it seems to us, does not lie in Kelsen versus 
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Dworkin; rather, it has to be in Kelsen and Dworkin.   
  
1.2 The positivization of higher law 
 
Cappelletti’s argument about the positivization of the higher law seems a good attempt to 
bring the two faces of the basis of constitutional review within a unitary analysis. He argues 
that the institution of judicial review of legislation ‘represents a fascinating synthesis of two 
seemingly contradictory schools of thought (positive and natural law)’.
35
 In short, written 
constitutions express the ‘positivization’ of higher values, and that judicial review of 
legislation is the method for rendering these values effective.
36
 By positivization of higher 
principles, he means a process of three stages: (1) the making of a written constitution as a 
codification of individual and social values; (2) giving the constitution a rigid character, 
conferring a relative immutability on the superior law and the values it enshrines; (3) 
providing a means for guaranteeing the constitution, separate from the legislative power 
itself.
37
 
 
Looking into the history of western civilization, Cappelletti finds that the search to create or 
discover a hierarchy of laws and to guarantee this hierarchy has been one of ‘man’s never-
ending attempts to find something immutable in the continuous change which is his 
destiny’.
38
 In much of the West, the search shares a common evolutionary pattern: from the 
period of ‘natural justice’, articulated by the various schools of natural law theories, through 
the era of ‘positive or legal justice’, characterized by the primacy of the written statute and 
the popular legislature, to our own time of ‘constitutional justice’, which ‘combines the 
forms of legal justice and the substance of natural justice’.
39
 The higher law concept assumes 
a preeminent position in the natural law theories. As a matter of logic, ‘the law contrary to 
natural law is void and has no binding effect whatever.’
40
 However, an institution similar to 
modern constitutional review to enforce the higher law did not come into existence in the 
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natural law era.
41
 In Europe, particularly in the civil law world, the positivist thought had 
been heavily influential throughout the 19
th
 century. But the bad experience with the Nazi-
Fascism had ultimately shaken people’s faith in the popular legislature as the only source of 
law. People then began to reconsider the judiciary as a check against the legislative disregard 
of principles once considered immutable.
42
 It is the coming of the age of constitutionalism 
that provides the instrument whereby natural law and positive law could be assimilated 
within a unitary legal order.
43
 The central theme of modern constitutionalism, according to 
Cappelletti, is the embodiment of ‘natural law’ principles in the positive law of the state’.
44
  
 
1.3 The legal basis of constitutional review 
 
From the above discussion, it may now be safe to say that the sole basis of constitutional 
review is the higher law status of the constitution. That is, it is the supremacy of the 
constitution that entails constitutional review. However, the supremacy of a written 
constitution has to be understood not only in the Kelsenian scientific sense but also in the 
Dworkinian normative (or moral) sense. The constitution cannot be read just positively, nor 
can it be read merely morally. It is the combined effect of the positive and normative 
supremacy of the constitution that makes constitutional review necessary, desirable, and 
even unavoidable.  
 
As one study shows, it is a common phenomenon that a written constitution is given a 
higher status in the legal system; but more importantly, there is a reason for doing so, and 
that reason is the belief in limited government.
45
 The political theory that underpins the 
belief in limited government is the theory of popular sovereignty, which in turn has its root 
in the belief in individual liberties, including the right of self-determination.
46
 As Edward S. 
Corwin wrote more than half a century ago, there is undoubtedly the higher law background 
of American constitutional law; a background that can be traced back to the ideals of justice 
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expressed by the natural law theorists.
47
 Phillip Bobbit observed that the American founding 
fathers, in a typical lawyer’s line of reasoning, had reckoned that, in order to effectively bind 
the government, a written document was needed just as a normal legal writing would bind 
the parties to a contract.
48
 If what Bobbit had noted is the ‘positive face’ of the constitution, 
John Marshall articulated the ‘other face’ of the binding effect of the constitution; it is ‘[t]he 
people [who] made the constitution, and the people can unmake it. It is the creature of their 
will, and lives only by their will.’
49
 These words of Marshall are reminiscent of the celebrated 
words of Abraham Lincoln that a limited government is a government ‘of the people, by the 
people and for the people.’
50
   
 
In a sense, therefore, as Cappelletti observes, modern constitutionalism is indeed a revival of 
the natural law theories and the realization of the utopian desire which natural law theorists 
had expressed.
51
 The natural law’s ill-defined and abstract higher principles are now defined, 
written down, or ‘positivized’ (though still generally) into a single document, alongside with 
express or implied remedies and institutions to ensure their enforcement. It is this 
‘positivization’, or the transfiguration of the higher law, that makes constitutional review 
practically possible.
52
 The revival of natural law seems unstoppable, for the ideals imbedded 
there is an irrepressible facet of human nature. If the constitution, as a ‘positivization’ of the 
higher law, is to govern the government, constitutional review is necessary to ensure that 
the government will not make unjust laws contrary to the values, principles upheld as 
immutable, universal and unchangeable.  
 
Therefore, the supremacy of the constitution as the basis for constitutional review has ‘two 
faces’: it has to be understood both positively and normatively.
53
 Positively, it provides the 
basis as well as the highest authority of the legal system. Normatively, it demands constant 
upholding of the enduring values and principles embedded in the constitution. Hence, 
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government ‘of the people, by the people and for the people’ is not merely governance by 
the people through their representatives, but also, and ultimately, by the people 
themselves. People always maintain their sovereignty; they delegate the power to govern to 
the government, but they maintain their right to resist the government when they feel it 
acting against their will through, for example, making unjust laws.
54
 Resistance may be 
bloody or peaceful.
55
 Peaceful resistance through legal process is mostly possible only if a 
higher law has been positivized. And constitutional review is such a resistance or at least an 
attempt to resist.
56
 In other words, it is the positivization of the higher law that makes 
constitutional review practically necessary and possible, but it is the positivization of the 
abstract values and principles (which are genuinely regarded as ‘true law’) that makes 
constitutional review morally necessary and desirable. Cappelletti does not elaborate the 
justification for constitutional review as such. But this seems to be the nutshell of his 
genuine coinage of the word ‘positivization’. The supremacy of the constitution, taken as the 
positivization of the higher normative values and principles, is the real basis of constitutional 
review, the secondary question of who is to do the review notwithstanding. 
 
2. Necessity justification in concrete analysis  
 
2.1 The Marbury v Madison line of justification 
 
Indeed, it is mainly based on the enunciation of the supremacy of the American Constitution 
that Marshall asserted the power of constitutional review in Marbury v Madison. He argued 
with great logical clarity.  
 
If two laws conflict with each other, the courts must decide on the operation of each. So if a law be in 
opposition to the Constitution; if both the law and the constitution apply to a particular case, so that the 
court must either decide that case conformably to the law, disregarding the Constitution; or conformably 
to the Constitution, disregarding the law; the court must determine which of these conflicting rules 
governs the case.
57
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And 
 
If, then, the courts are to regard the Constitution, and the Constitution is superior to any ordinary act of 
the legislature, the Constitution, and not such ordinary act, must govern the case to which they both 
apply. Those, then, who controvert the principle that the Constitution is to be considered, in court, as a 
paramount law, are reduced to the necessity of maintaining that courts must close their eyes on the 
Constitution, and see only the law.
58
 
 
If we can translate the ‘ifs’ upon which Marshall ran his logic, it seems that they boil down to 
one ‘if’: if the constitution is to be obeyed as the higher law, or the supreme law of the land, 
laws in contravention to it must be declared null and void. To suggest otherwise is, in 
Marshall’s own words, ‘to reduce a written constitution to nothing’.
59
 The logic that Marshall 
employed is exactly the same which the natural law theorists had used in their claim that 
natural law was the true law and the higher law. The very reason that Marshall could do 
what the judges in the natural law era could not do — to announce a law inconsistent with 
the higher law as having no effect, is simply because Marshall had in hand what the natural 
law era judges did not have; that is, a positivized higher law, written in black letters, tangible 
and ready for enforcement.   
 
Corwin noted that it was extremely doubtful whether Cicero’s adumbrations of 
constitutional review had actually affected the framers of the American Constitution, but it 
was almost certain that they were fully aware of the pre-independence experience that 
colonial laws which were regarded as not reasonable or contrary to the higher laws of the 
Kingdom of England were null and void.
60
 For Cappelletti, there is a long history of both 
theory and practice standing behind Marshall in Marbury v Madison; it is not a brand new 
invention, but a fulfilment of the past.
61
  
 
But Marshall’s claim of this jurisdiction had been criticized on two fronts; one often noticed, 
the other less so. While the logic that a higher law overrides a lower law is simple, 
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straightforward and powerful, Marshall left himself open to attack by sweepingly claiming 
that ‘it is emphatically the province and duty of the judicial department to say what the law 
is’
62
 — that is, ‘to say whether a law is a valid law vis-à-vis the constitution’. For many early 
commentators, Marshall’s claim was a sheer act of usurpation.
63
 Thayer criticized Marshall’s 
claim of judicial review as ‘based upon the ‘simple and narrow’ line of reasoning flowing 
from the supremacy of the constitution, which took no notice of the remarkable 
peculiarities of the situation [and] went so smoothly as if the constitution were a private 
letter of attorney, and the court’s duty under it were precisely like any of its most ordinary 
operation’.
64
 Bickel said that Marshall begged the wrong question — why should it be the 
courts to decide?
65
 At one point, Charles Black proclaimed that judicial review was a usurped 
power, but it has obtained legitimacy through popular acquiescence.
66
 Marshall disagreed; 
in his view, had there been usurpation, it might still be resisted even after a long and 
complete acquiescence.
67
  
 
The other less-noticed front on which Marshall in Marbury v Madison was open to attack is 
the lack of normative analysis of the supremacy of the constitution. In other words, he did 
not support his logic with reason — the reason why the constitution is given a higher law 
status and why this higher status should be upheld. He even did not cite any precedents to 
support his opinion. However, his later statements on the nature of the constitution and 
constitutional interpretation had certainly buttressed his defence. As quoted above, for 
Marshall, the supremacy of the Constitution carries with it the will of the people. Since the 
will of the people is to limit the government, Marshall would certainly agree with Black that 
the struggle for a written constitution was ‘to make certain that men in power would be 
governed by law, not the arbitrary fiat of the man or men in power.’
68
 But for Marshall, the 
struggle of implementing of the Constitution is a never ending process, thus, ‘[w]e must 
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never forget that it is a constitution we are expounding…[which] is intended to endure for 
ages to come, and consequently, to be adapted to the various crises of human affairs.’
69
  
 
Despite these attacks, it seems that the logic that Marshall had demonstrated in Marbury v 
Madison is unquestionable as far as the necessity of constitutional review is concerned — in 
order to uphold the constitution as the supreme law of the land, laws in contravention to it 
must be declared as having no effect whatever. In other words, a written constitution, which 
is given a higher status in the legal system, necessarily entails constitutional review. Who is 
to do the job is another matter. It should be noted that even those, like Thayer and Bickel, 
who had criticized Marshall for begging the wrong question, did not question the need for 
constitutional review per se. They were certainly right to ask why it should be the courts to 
do the job since the constitution does not expressly grant this power to the judiciary. They 
did not offer an alternative solution other than the courts. What they were mainly 
concerned about is how the courts should exercise this awesome power. But as said just 
now, whether there is the need for doing something is quite another matter from whether 
someone is suitable of doing it. Indeed, as Freeman notes, whether judicial constitutional 
review is appropriate in a certain legal system is a prudential matter to be considered in that 
particular system.
70
 We shall return to the justification of judicial constitutional review later 
in this Chapter.  
 
2.2 Constitutional review in the UK under the HRA 
 
The UK is well known for not having a written constitution — in the sense of a single codified 
document titled as ‘the constitution’ — or in Kelsen’s eye, it does not have a formal 
constitution. In history, the un-codified British constitution had been regarded as the 
pioneer in rights protection.
71
 Even in a French eye of the late 19
th
 century, ‘[t]he English 
Constitution is undoubtedly the first of all free constitutions in age, in importance, and in 
originality’, which is ‘most remarkable’ in embracing and protecting individual rights.
72
 Still 
earlier, another Frenchman, also jealous of and inspired by the freedoms and rights that the 
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English people were entitled to enjoy, realized that in order to secure individual rights and 
liberties, state’s powers needed to be separated so as to reduce the likelihood of them being 
abused; that, in his conclusion, is ‘The Spirit of Law’.
73
 Given this historical heritage, one 
might think that a Dworkinian moral reading of the British constitution would suggest that 
there should have emerged the practice of constitution review under the British 
constitution, notwithstanding what form the constitution takes. It did, at one point of 
history, emerge but did not survive.  
 
Coke’s announcement in Bonham’s case is well known. He claimed that the common law was 
superior to parliamentary enacted laws, therefore, 
 
in many cases, the common law will controul acts of parliament, and sometimes adjudge them to be 
utterly void: for when an act of parliament is against common right and reason, or repugnant, or 
impossible to be performed, the common law will controul it and adjudge such act to be void.
74
  
 
In Coke’s time, as Corwin observed, the common law was pictured ‘invested with a halo of 
dignity peculiar to the embodiment of the deepest principles and to the highest expression 
of human reason and of the law of nature implanted by God in the heart of man’.
75
 
Obviously, Coke’s claim of the common law as being superior to parliamentary enacted laws 
is by and large the higher law claim that the classic natural law theorists had made.  
 
After the Glorious Revolution of 1688, legislative supremacy took root. The principle of 
parliamentary sovereignty was established as the cornerstone of the British unwritten 
constitution.
76
 Parliamentary sovereignty, as Dicey famously said, means that Parliament has 
the right to  
 
make or unmake any law whatever; and, further, that no person or body is recognized by the law of England 
as having a right to override or set aside the legislation of Parliament.
77
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Blackstone, writing more than a century earlier than Dicey, was even more absolute about 
parliamentary sovereignty. ‘Parliament can do everything that is not naturally impossible’, he 
said and added that even ‘if the parliament will positively enact a thing to be done which is 
unreasonable, I know of no power that can control it’.
78
 Consequently, the type of common 
law review of parliamentary acts, which Coke had attempted, did not survive in English law. 
Instead, subsequent judicial opinions are easily located which unreservedly accepted the 
sovereignty of Parliament. In Cheney v Conn,
79
 for example, the judge said that ‘what the 
statute itself enacts cannot be unlawful, because what the statute says is itself the law, and 
the highest form of law that is known to this country.’ Thus, ‘it is not for the court to say that 
a parliamentary enactment, the highest law in this country, is illegal’.
80
 Even when 
Parliament has acted seemingly against the country’s international obligations, the court has 
said that they had ‘nothing to do with…whether an act of the legislature is ultra vires as in 
contravention of generally acknowledged principles of international law.’ Moreover, the 
court added, ‘an Act of Parliament duly passed by Lords and Commons and assented to by 
the King, is supreme, and we are bound to give effect to its terms’.
81
  
 
Hence, under the traditional view of parliamentary sovereignty, there was no mechanism 
within the British constitution for declaring an Act of Parliament legally invalid.
82
 Nor was 
there the necessity for such a mechanism. In the time when the orthodox doctrine of 
parliamentary sovereignty prevailed, therefore, the notion of ‘constitutional review [of 
primary legislation]’ was alien in UK’s public law.
83
 No British judge had ever declared an Act 
of Parliament as ‘unconstitutional’ and therefore invalid.
84
  
 
But the constitutional history has changed significantly since the UK’s membership of the 
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European Community (now the EU), which was followed by domestic constitutional reforms 
highlighted by the devolution process and the enactment of the Human Rights Act 1998 
(HRA). As the result of these developments, the Diceyan principle of parliamentary 
sovereignty is qualified both in form and substance.
85
 Alongside came the significant change 
of the judicial role, which began to shift towards constitutional review
86
 that is ‘closely 
analogous to the role of constitutional courts in other common law countries’ with an 
entrenched bill of rights.
87
 By virtue of European Community Act 1972, for instance, 
Parliament has accepted that EU law is superior to domestic law in the fields that the 
relevant EU law covers. Thus, in Factortame (No 2),
88
 the British judges, for the first time in 
history, ‘disapplied’ a parliamentary Act, on the ground that it was contrary to an EC 
directive. Although the court did not declare the Act invalid, the decision to ‘disapply’ was 
itself revolutionary, at least legally speaking. The enactment of the HRA, as we shall see, 
accelerated this change by firmly establishing the institution of constitutional review.  
 
In Thoburn,
89
 Laws LJ captured the undergoing constitutional change by noting that there 
has emerged in the UK ‘constitutional statutes’, which his Lordship defined in hierarchical 
terms, and which are not subject to ‘implied repeal’.
90
 The European Community Act 1972, 
the HRA 1998 and the Scottish Act 1998 are among those Acts that Laws LJ regarded as 
‘constitutional statutes’. Laws’ characterization of ‘constitutional statutes’ is not without 
dispute.
91
 But crucially, it should be noted that Laws’ characterization of constitutional 
statutes was made in the context of implied repeal. It is from the non-appliance of this 
traditional doctrine to those statutes that the higher status they are in can be revealed, 
hence properly called constitutional statutes. In this sense, the emergence of constitutional 
statutes has effectively done away with the specific aspect of the traditional concept of 
parliamentary sovereignty that every act is equal in status to others. It marked the 
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inauguration of an era in the UK in which the higher laws are positivized so that the validity 
or applicability of other laws has to be measured against the pre-written standards set out in 
the positivized higher laws. Constitutional review is inescapably in need, though how it is to 
be deployed is another matter—about which the UK has once again made the history in 
inventing a new model of constitutional review. We shall explore this further in the context 
of the HRA.    
  
The Higher Law status of the HRA 
 
The purpose of enacting the HRA was to incorporate the European Convention on Human 
Rights into British domestic law.
92
 In designing the way of incorporation, different models 
had been considered, aiming to maintain the principle of parliamentary sovereignty as the 
cornerstone of the British constitution.
93
 The American model was instantly eliminated, 
simply because it cannot be reconciled with that principle. Many were passionate in 
recommending the Canadian model,
94
 but it was also rejected, for fear that to give the 
judges the power to set aside primary legislation, past or future, on the ground of 
incompatibility with Convention rights, would easily draw the judiciary into serious conflict 
with Parliament.
95
 In the end, the British government of the day decided to go by and large 
for the New Zealand way, but sought to provide ‘a bit more’ protection than under the New 
Zealand Bill of Rights.
96
 That was to give the judges of higher courts the power to issue 
declarations of incompatibility on primary legislation if found incompatible with Convention 
rights.
97
 Such a statute, however, stands as valid law unless and until Parliament or the 
Executive take remedial action which will lead to the amendment or repeal of the statute.
98
 
Parliamentary sovereignty is thus indigenously reconciled with the introduction of the 
HRA.
99
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That the HRA provides but ‘a bit more’ protection of human rights than the New Zealand Bill 
of Rights is quite possibly an underestimation. The significance and real impact of the HRA, 
as Leigh and Masterman observe, is in its triggering an overall constitutional reform in the 
UK that has led to a more nuanced form of separation of powers.
100
 One can hardly 
appreciate this change without a proper understanding of the status of the HRA in the 
British constitutional system. 
 
The central question is whether or not the HRA is entrenched, or enjoys a higher status. For 
many, the HRA is in one way or another entrenched. Some say it is ‘relatively entrenched’;
101
 
or it is entrenched in reality though not in form,
102
 or entrenched politically though not 
legally.
103
 For them, the HRA does enjoy a higher constitutional status,
104
 at least as far as 
rights are concerned.
105
 On the theoretical plane, those who stand fast to the orthodox 
Diceyan conception of parliamentary sovereignty may insist that entrenchment is 
constitutionally impossible since Parliament cannot bind itself or its successors. That a 
sovereign Parliament cannot bind itself or its successors is mostly clearly expressed in Ellen 
Street Estates Ltd v Minister of Health.
106
 And this is indeed the rationale underpinning the 
special doctrine in English constitutional law – the doctrine of implied repeal. There are 
others, however, who argue that it is possible to entrench human rights while maintaining 
parliamentary sovereignty, and the way to achieve this is to facilitate inter-institutional 
dialogue between the legislature and the courts.
107
  
 
In our view, the HRA is indeed entrenched in the sense and to the degree that it is not 
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subject to implied repeal — a view which seems largely shared in the British academy as well 
as amongst the judges.
108
 Yet, it is entrenched in a unique or a British way. It is not as fully 
entrenched as the American Bill of Rights, nor is it as strongly entrenched as the Canadian 
Charter. But it is certainly entrenched as compared to the New Zealand Bill of Rights. It is 
unique in that its status is ‘higher but not supreme’. This is the constitutional innovation 
which supports section 4. As David Feldman submits, section 4, by establishing the 
compatibility review mechanism, affords the HRA a higher status than other laws.109 Yet, by 
subjecting the legal effect of judicial compatibility review ultimately to the will of Parliament, 
the higher law status of the HRA is ultimately subject to parliamentary sovereignty. This 
uniqueness of the entrenchment of the HRA has been sometimes defined as a ‘typical 
English compromise’
110
, which indigenously manages to give the British people ‘the new and 
tempting cake of ‘judicial review of primary legislation‘ while retaining for [their] delectation 
of the old cake of ‘parliamentary sovereignty’’.111 It would not be an overstatement to say 
that this is a typical British constitutional innovation.  
 
The HRA has therefore substantially altered, if not abandoned, one aspect of the traditional 
concept of parliamentary sovereignty, which denotes that all parliamentary Acts are of equal 
status, none is superior to others, and entrenchment is impossible. It is said that there is 
now a trend that Britain is moving towards constitutionalism.
112
 If so, the emergence of 
what Laws LJ defines as ‘constitutional statutes’ (which enjoy the ‘higher law’ status) is the 
inescapable step.
113
 After all, at the core of constitutionalism is the supremacy of the 
constitution.  
 
A novel type of constitutional review 
 
The unique method of the entrenchment of the HRA has led to the establishment of a 
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unique model of constitutional review in the UK. It has already been observed that the 
judicial declaration of incompatibility is in effect judicial review of legislation ‘in all but 
name’.
114
 Jowell is of the view that the role of the British judiciary has significantly moved 
towards constitutional review after the implementation of the HRA.
115
 Lord Irvine writes 
that the HRA ‘does introduce a limited form of constitutional review which is able fully to 
coexist with the theory of parliamentary sovereignty’.
116
 Kavanagh shares similar view and 
seeks to explore the legitimacy as well as the scope of constitutional review under the 
HRA.
117
 But it seems that the nature and the innovative form of constitutional review under 
the HRA are yet to be more fully appreciated.  
 
The overwhelming majority of the literature on the enlarged role of the judiciary is largely 
concerned with various specific topics thought to have been affected by the HRA, for 
example, the standard of judicial review, the difference of the approaches of review 
between the Wednesbury Unreasonableness and the test of proportionality, judicial 
deference, et al.
118
 These discussions certainly find compatibility review under the HRA as 
being substantially different from the traditional judicial review of executive administrative 
acts characterized by Wednesbury Unreasonableness. But they only treat those differences 
as a matter of degree of intensity of review, rather than as two different types of review. 
Although Kavanagh rightly defines compatibility review under the HRA as constitutional 
review, she fails to grasp the full picture of the innovative constitutional review regime set 
up by the HRA. She confines constitutional review under the HRA merely to judicial 
compatibility review, while regarding what the government and Parliament have to do in the 
legislative process to ensure compatibility and, after a judicial declaration of incompatibility, 
to deal with the incompatibility, as the ‘impacts’ the HRA has on the government and 
Parliament’s ‘willingness and ability’ to secure compatibility.
119
 This does not seem to be an 
inaccurate description of the constitutional review regime under the HRA.  
 
A more accurate picture is perhaps that constitutional review under the HRA is a Parliament-
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led review; it is a mixture of ex ante and posteriori constitutional review, as well as a mixture 
of political and judicial control of constitutionality. It is neither the American type of judicial 
review of legislation, nor the French type of political control of constitutionality; it has a bit 
of both. It is also by far different from the German or the Austrian type of constitutional 
review, carried out by an independent constitutional court and sometimes involves abstract 
review. It is a unique and indeed a new type of constitutional review. For its striking 
Britishness, it may well be referred to as the British model of constitutional review.
120
 This 
can be elaborated in three aspects.  
 
First, as required by the HRA, the government, when introducing a bill to Parliament, must 
do their homework to ensure, as far as they can, that the proposed bill is compatible with 
Convention rights.
121
 When the Bill is introduced to Parliament, it will then be subject to 
intensive scrutiny by Parliament in general and by the Joint Parliamentary Committee on 
Human Rights in particular to ensure its compatibility with Convention rights.122 This pre-
legislation scrutiny of compatibility, as far as its purpose is concerned, is very much the same 
with the kind of ex ante constitutional review in other jurisdictions. In France, for example, 
the control of constitutionality is conducted by the Conseil Constitutionnel, which is not 
sitting in its parliament, and whose function is generally recognized as non-judicial. 
Moreover, the Conseil Constitutionnel’s control of constitutionality is exercised prior to the 
promulgation of the statute. It is thus a political control which is purely preventative.
123
 The 
pre-legislation compatibility review under the HRA starts from government and ends within 
Parliament.
124
 It is likewise in nature political and mainly preventative. 
 
Secondly, judicial compatibility review takes place only after the Bill has become an Act 
which then has come into force, and further, has been challenged in court. Except for the 
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outcome, judicial compatibility review under the HRA is indeed ‘very closely analogous’
125
 to 
the American type of judicial constitutional review, which is a posteriori and substantive (as 
opposed to abstract) review.  
 
Thirdly, by virtue of sections 4 (6) and 20 of the HRA, the issue of incompatibility declared by 
the courts returns ultimately to Parliament for final decision. As Leigh and Masterman 
conclude, at the end of the day, the issue of compatibility ‘is in effect handed back to 
political process’.
126
 That is to say, compatibility control has shifted back to political control.  
 
Thus, in the whole enterprise of compatibility control under the HRA, the courts play only 
one part (though a very important one). Not only both the executive and Parliament have 
their own roles to play, but more importantly, the final determination and resolution of any 
incompatibility is, strictly speaking, in the hands of Parliament. The whole enterprise of 
compatibility control starts from pre-legislative scrutiny, then moves on to judicial 
incompatibility review but at the end returns back to Parliament for final decision. Looking 
at the whole enterprise, it is hard to agree with the view that the HRA and the judicial 
compatibility review merely enhance the role of parliamentary scrutiny. In our view, the 
whole enterprise is obviously, in form and in essence, a rights-based constitutional review, ex 
ante plus posterior, judicial plus political. It is an innovation.  
 
What does the British experience tell us? 
 
One thing that can be inferred from the British experience is perhaps this: although the need 
to protect human rights gives a strong normative basis for some kind of control of the justice 
and fairness of positive legislation, it in itself does not necessarily bring about constitutional 
review; constitutional review as a means of rights protection is not available unless and until 
rights are entrenched, or positivized as higher law. The strong tradition of protecting rights 
and liberties in the UK has been world-widely admired. But Coke’s attempt to control 
parliamentary legislation did not survive in the English law. For centuries long, English judges 
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had been ‘dogs that seldom barked or even growled’.
127
It was not until the emergence of 
constitutional statutes, such as the European Community Act 1972 and the HRA 1998 that 
history made its turn. It is the making of these constitutional statutes as higher laws that 
makes it necessary to give the judges a bit more power. It is, however, by subjecting these 
higher laws to the ultimate sovereignty of Parliament that the new power given to the 
judges is not to override the will of Parliament.    
 
3. Judicial constitutional review: why the judges to decide? 
 
In the previous two sections, we have shown the necessity of constitutional review on the 
basis of the supremacy of the constitution, understood not only in the positive but also the 
normative sense. We shall now consider the next question: who is to do it? In the European 
centralized model of constitutional review, it is the special tribunal rather the ordinary 
judges that is given this task. In the newly emerged British model of constitutional review, as 
discussed in the previous section, judges play only one part. Their experiences show that 
there are other alternatives than the US model of judicial constitutional review which is 
exercised solely by the ordinary judges. That is to say, the necessity of constitutional review 
does not necessarily mean that it has to be done by ordinary judges. Under what 
considerations will it be appropriate to entrust the judges with the power of constitutional 
review? We shall examine this question in the American context, for it is there one finds the 
paradigm of judicial constitutional review.   
  
In America, the question of why it should be the judges to decide on the constitutionality of 
legislation arises simply because the text of the Constitution does not confer on the judiciary 
this power. That is why, as noted earlier, Thayer criticized Marshal for being too sweeping, 
Bickel challenged him for begging the wrong question, and some earlier commentators 
accused him of usurpation of power. The need to uphold the constitution as the supreme 
law of the land does not necessarily mean that it should be done by the judges. This point is 
most clearly made by a Thayer’s contemporaneous fellow American, a Pennsylvanian 
Supreme Court Justice, who said that  
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The constitution is said to be a law of superior obligation; and consequently, that if it were to come into 
collision with an act of the legislature, the latter would have to give way; that is conceded. But it is fallacy 
to suppose, that they can come into collision before the judiciary…It is by no means clear, that to declare a 
law void, which has been enacted according to the forms prescribed in the constitution, is not a 
usurpation of legislative power. It is an act of sovereignty.
128
 
 
If the necessity of constitutional review is conceded, then someone has to do the job. 
Obviously, in the absence of express constitutional grant of authority, this has to be inferred 
from the way the constitution distributes governmental powers and the way the 
constitutional system is expected to work. The American Constitution adopts the doctrine of 
separation of powers. It is based on separation of power that judicial constitutional review 
can be justified. There are two strong arguments in support of this proposition.  
 
One is, as Learned Hand said, the want of an arbiter in the implementation of the 
constitution. According to Learned Hand, the American system of government, which divides 
power between the federal government and the states on the one hand, and separates 
power amongst the three ‘Departments’ of federal government on the other, would not 
work, or would even ‘collapse’ if it was ‘without some arbiter whose decision should be 
final’.
129
 Without such an arbiter, all constitutional disputes, whenever they arise, will have 
to be referred to popular decision, which is, needless to say, ‘patently impractical’.
130
 For 
Learned Hand, if some arbiter is needed, no one other than the judges is more appropriate 
to be trusted with the task. Therefore, even the authority of judicial review of legislation is 
nowhere expressed in the text of Constitution, it ‘may, and indeed, must be inferred’ 
therefrom.
131
 Such an inference is not only practically necessary but legally possible. After 
all, ‘[i]t was not a lawless act to import into the Constitution such a grant of power. On the 
contrary, in construing written documents it has always been thought proper to engraft 
upon the text such provisions as are necessary to prevent the failure of the undertaking.’
132
  
 
The other is the need for checks and balances within the governmental system. According to 
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Madison, the American Constitution separates powers in such a way as to allow each branch 
to have ‘partial agency in’, or ‘control over’ the acts of others.
133
 This ‘connected and 
blended’ kind of separation of powers demands checks and balances amongst the different 
branches of the government. It is the need to check and balance that provides the 
prerequisite of judicial constitutional review.
134
 In contrast, a rigid separation of powers, 
under which each department of government is mutually independent of each other, each 
being coequal and co-sovereign within themselves, would not admit checks and balances 
among them
 
.
135
 In such a case, even the judiciary would be popularly elected and subject to 
electoral sanction. The corrective for the abuse of power is not to be found from within the 
government itself in the first place, but directly from the elective power of the people.
136
 
Thus, judicial constitutional review is immediately out of question.  
 
Apparently, judicial independence is the precondition on which the courts can effectively 
check and balance the other two branches. As Hamilton observed, the judiciary, in 
comparison to the other two branches, is ‘the least dangerous branch’, which has ‘neither 
force nor will, but merely judgment’ (the enforcements of which still depend on the 
assistance of the executive).
137
 By contrast, as Madison explained, the legislature, being ‘at 
once more extensive and less susceptible of precise limits’, can easily mask its 
encroachments on the co-ordinate department.
138
 This asymmetric distribution of power to 
the disadvantage of the judiciary therefore suggests that there must be some extra-
distributive care given to the judiciary to make it capable of imposing effective checks on the 
other substantively more powerful branches. That extra care is to secure judicial 
independence. Only with ‘complete independence’, Hamilton said, would the judiciary be 
able to protect liberty and to guard the Constitution from encroachments, especially in the 
case of a limited Constitution that imposes specific limitations on the legislature.
139
 Thus, he 
concluded: 
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The complete independence of the courts is peculiarly essential in a limited constitution….which contains 
specific exceptions to the legislative authority….Limitations of this kind can be preserved in practice no 
other way than through the medium of the courts of justice; whose duty must be to declare all acts 
contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular 
rights or privileges would amount to nothing.
140
 
 
The strongest opposition to judicial constitutional review comes from democratic 
considerations. Bickel’s charge of the American judicial review as being counter-majoritarian 
is well known. But Bickel does not attempt to get rid of this ‘deviant institution in the 
American democracy’; he only wants to temper it so that it could fit ‘in our own time’.
141
 In 
contrast, Waldron’s opposition to judicial review is more determined and persistent. To allow 
the unelected, unaccountable judges to strike down legislation made by the elected and 
accountable legislature, argues Waldron, is both substantively and procedurally 
undemocratic.
142
Waldron’s argument is very much ‘disagreement based’. In any society 
committed to the idea of individual and minority rights (which a genuine democracy 
demands), he writes, there is apt to be ‘a substantial dissensus as to what rights there are 
and what they amount to’.
143
 The resolution of such disagreements is not a question of 
interpretation but a matter of choice.
144
 When it comes to constitutional questions, very 
often, there is no question of which interpretation is right, but which choice of 
interpretation shall prevail, a choice that should, for the sake of democracy, be left for the 
democratic decision making process.
145
 For Waldron, if we are to take rights seriously, we 
have to take the disagreement over rights seriously also. As democracy is concerned, the 
resolution of the elected legislature should be dispositive and should not be second-guessed 
or overruled by the judiciary.
146
 By privileging majority voting among a small number of 
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unelected and unaccountable judges, Waldron contests, ‘it disenfranchises ordinary citizens 
and brushes aside cherished principles of representation and political equality’.
147
  
 
Dworkin, on the other hand, argues that judicial review does not compromise democracy, 
but to the contrary, enhances it.
148
 Dworkin’s conception of democracy is communal (as 
opposed to statistical), in which each one of the community equally has a part in any 
collective decision, a stake in it, and independence from it. Therefore, each member should 
be treated as an equal moral member and correspondingly with equal concern and 
respect.
149
 That is to say, each individual has an equal right, not only to participate in the 
collective decision making, but also to re-evaluate the outcome of the decision-making 
process. For Dworkin, the task of re-evaluating legitimacy of the outcome of the democratic 
political process is better to be entrusted with an independent judiciary, which has the 
requisite competence to deal with moral questions, and whose decisions are meant to turn 
on principle, not on the weight of numbers or the balance of political influence.
150
 In 
contrast, the legislature lacks such competence and is too often and too easily inclined to 
surrendering to influences by power blocs and thus compromising on principles. By 
removing final decisions involving constitutional (hence moral) values from ordinary politics 
and to courts, Dworkin argues, individuals can better exercise the moral responsibilities of 
citizenship.
151
 
 
As Griffin points out, the early American debate over the democratic justification of judicial 
constitutional review ‘was a sham’ in the sense that there was not an established democracy 
as it is now when the practice of judicial review of legislation was first established in 1803.
152
 
Indeed, whether judicial constitutional review can be reconciled with democracy depends 
on what our perception of democracy is. In essence, the opposing views of Dworkin and 
Waldron on judicial constitutional review are rooted in their respective conceptions of 
democracy. For one thing, true democracy of rule of the people is utopian, for it is practically 
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impossible in any community to have every single issue decided by popular vote. If there is, 
in reality, no perfect democracy, the democratic deficit of the institution of judicial 
constitutional review may be perfectly acceptable. In form, it just does not look like 
democracy at all for the unelected judges to strike down decisions made by the elected 
legislature. In outcome, however, judicial constitutional review can certainly be pro-
democratic, though not always is the case. Very often, voters in most representative 
democracies are habitually forgotten after the polling day. Judicial review therefore opens a 
channel available to anyone in the community to make their voices heard at any time. It 
therefore makes post-electoral participation possible and substantive, though such 
participation necessarily takes the form of a suit rather than a vote. In this sense, judicial 
constitutional review serves as a safety-valve for the imperfect (and therefore can be 
malfunctioning) democracy; it is participation-guaranteed
 
more than participation-
oriented
.153
 Indeed, it is very much based on result evaluation that the American public have 
come to accept judicial constitutional review — simply because it serves them well.
154
  
 
On further thought, one might even wonder if judicial constitutional review is necessarily 
attached to democracy. There are, of course, societies in this world, where the principle of 
rule of law is observed but where democracy is not yet established or not yet fully matured. 
In their cases, if there is a written constitution, which is given the supreme status as a law, 
the rule of law itself might be sufficient to justify the practice of constitutional review,
155
 
democracy or not notwithstanding. Moreover, as we shall see later in Chapter VII, in Hong 
Kong’s case, it has been the lack of democracy, or the fear of not having democracy that had 
prompted public support of judicial constitutional review in Hong Kong.  
 
4. The nature of constitutional review: legislation or interpretation?  
 
There are opposing views on the nature of constitutional review. In Kelsen’s view, judicial 
review of legislation results in the substitution of the will of the legislature with that of the 
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judges; it is in essence a legislative function — albeit a negative one.
156
 This is because ‘an 
act is not void but only voidable’; a declaration of its nullity has therefore a ‘constitutive’ 
rather than a ‘declaratory’ character.’
157
 For many opponents to American judicial review, 
judicial review of legislation is in essence a legislative function. Waldron certainly appears to 
suggest so, though he is never as explicit as Kelsen is on this specific point. His core case 
against judicial review might be more powerful had he directly taken on it as a legislative 
function. For Dworkin and other supporters of judicial constitutional review, it is a matter of 
interpretation, though a creative one. This is because when a judge strikes down a law, as 
Dworkin argues, he does so by relying on principles which he finds in existing laws. For 
Dworkin, judges do not make law, but only declare the law. Thayer took an ambivalent view. 
He believed that judicial review was a judicial function, but involved the judiciary taking a 
part in the political conduct of government.
158
 
 
From a pure law perspective, Kelsen identifies a specific difficulty with constitutional review 
which reveals its nature. That is, constitutional review presupposes the existence of 
unconstitutionality. This presupposition leads to a pure theoretical dilemma: while no law is 
unconstitutional before it is declared to be so, a law so declared is, however, a valid law 
before that declaration.
159
 One solution to this dilemma is to render the decision of review 
with retroactive effect. But that would mean not only the law in question has to be annulled 
‘ab initio’, but also all the legal effects the law had produced before its annulment have to be 
abolished. Kelsen finds this solution ‘controversial’ and ‘not at all satisfactory’.
160
 Obviously, 
to give a rule retroactive effect runs fundamentally counter to the basic principle of the rule 
of law.
161
  
 
Thus, for Kelsen, only when we see constitutional review as legislation, can we escape from 
the dilemma of laws being at once ‘unconstitutional yet valid’. For taken as a legislative 
function, the declaration of an existing law unconstitutional is in effect a repealing of a valid 
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law; it actually admits the validity of that law before the declaration, but denies its validity 
from thereafter. The need for constitutional review is the need to coordinate legislative 
activities. Clearly, this conception of constitutional review is almost entirely forward-
looking.
162
 That is to say, the purpose of review is not to deny the constitutionality of an act 
in its past application, but to re-shape its constitutionality in its future application. The 
constitutionality of a statute in its past application is simply un-annullable. That exists as a 
mere matter of fact. Hence, to review the constitutionality of an existing act is to re-view its 
contents and effects in the past context, but in light of our present understanding of the 
subject matter, so as to decide whether it should still remain constitutional in future 
application. In short, the decision of annulment either repeals a valid law, or amends it, not 
for the sake of redeeming the past, but for the sake of regulating future human behaviours. 
It does not to deny its past validity, but to deprive of its future validity.  
 
It is mainly because of this perception of the nature of constitutional review that Kelsen 
prefers the Austrian type of centralized review rather than the American type of 
decentralised review. For Kelsen, diffused power of review is not desirable to achieve 
uniformity.
163
 This problem may well be solved in the common law system where precedents 
have binding effects. However, in Kelsen’s view, the main disadvantage of the American 
model of constitutional review is its inadequacy in meeting the public interest. As he notes, 
judicial review of constitutionality in the US is very much self-interest driven; the question of 
constitutionality arises ‘only incidentally’ when a party maintains that there is an illegal 
violation of its interest.
164
 In Kelsen’s eyes, that is not the least satisfactory; the interest in 
the constitutionality of legislation is a public one, which is better protected by ‘a special 
procedure in conformity with its special character.’
165
 
 
The pure law difficulty with constitutional review that Kelsen has identified is not much 
discussed in the common law jurisdictions. But the discussion in common law jurisdictions 
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on the issue of whether judges make law is seemingly addressing the same question. On this 
matter, Dworkin’s view that judges do not make law but only discover law seems to be in the 
minority. Across common law jurisdictions, the fact of judicial law-making seems to have 
been increasingly recognized. Lord Denning is explicit in that ‘judges do sometimes make 
laws’.
166
 Sir Anthony Mason, the former Australian High Court Chief Justice, now a non-
permanent justice of the Hong Kong CFA, wrote that the traditional declaratory theory of 
law was a fiction ‘calculated to obscure’ the fact of judicial law-making,
167
 and that judicial 
law-making was especially inevitable when judges in top courts must make choices about 
the nature and application of the law.
168
 The former Chief Justice of the Indian Supreme 
Court, when speaking to an audience of judges from the commonwealth countries, went still 
further as to say that the traditional Anglo-Saxon belief that judges do not make law is a ‘lie’ 
that hides the truth of the real nature of the judicial process.
169
 Indeed, as far as the finality 
of judicial interpretation reaches, what Bishop Hoadly had famously spoken centuries ago 
remains true today: ‘Whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the Law-giver to all intents and purposes’.
170
 
 
Judicial law-making in constitutional adjudication is in a sense self-evident when judges 
strike down an existing law, the effect of which is the same as the legislature repealing it. 
Striking down an existing law, however, is only a negative type of judicial law making. Very 
often, an active court in exercising constitutional review is not only making new laws (e.g. in 
criminal procedural law), but more significantly making the constitution. The segregation,
171
 
reapportionment
172
 and the abortion cases
173
 decided by the American Supreme Court are 
good examples in this regard. Leave aside for a moment whether it is appropriate for the 
court to do so. The very fact is that it is indeed thanks to judicial constitutional making that 
the American constitution, which is extremely difficult to amend, has become ‘the living 
constitution’ that is capable of evolving, changing over time, and adapting to new 
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circumstances, without being formally amended.
174
 It is also very much due to judicial 
constitutional making that, very often, a written constitution, after in operation in a while, 
becomes an unwritten one, the true meaning of which goes beyond the text, lying instead in 
the precedents, practices and conventions.
175
    
 
It is often said that law and politics are twins. This is even more obvious when it comes to 
constitutional law.
176
 As an English lawyer puts it: 
 
All constitutions deal with the business of governing, a dynamic and, to a great extent, political and 
pragmatic process. As a result constitutional law is political, in that it is concerned with the allocation of 
public power and has to explain or rationalise the allocation and exercise of that power, even when the 
practical day-to-day operation of government has moved away from the formulae embodied in formal 
rules and texts.
177
 
 
To the extent that constitutional review involves legislation, it is true to say that in a system 
where this power is exercised by the ordinary judges, the judges are not only doing law, but 
also doing politics. The emergence of constitutional review in the UK has led judges to 
believe that they are no longer be confined in the humble duty of ‘disinterested application 
of the law’
178
, but also engaged in a judicial evaluation of policies and legislative goals. In 
Lord Steyn’s words, ‘it would be a matter of public disquiet if the court did not do so’.
179
 In 
short, constitutional review bears a duality of character: it is both law and politics. This is the 
reason, we think, that the right question to ask is not whether judges should intervene at all, 
but when and to what extent they should.  
  
5. The scope of judicial constitutional review: when should the judges intervene?  
 
As Bickel observed, the power of constitutional review had made the American Supreme 
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Court the most powerful court of law in the world.
180
 If we look around the world today, this 
observation applies with equal truth to any supreme court in a system where the 
decentralized model of constitutional review is deployed. Few would doubt that the 
Canadian Supreme Court, the South African Constitutional Court, or the Indian Supreme 
Court may be added to the list of powerful supreme courts in the world. The emergence of a 
powerful supreme court inevitably rebalances the constitutional structure. Indeed, when the 
awesome power of constitutional review is exercised by the ordinary judges, it poses a 
serious question of how the exercise of this power will affect the working of the whole 
constitutional system which adopts some form of separation of powers. Put it bluntly: when 
should the judges intervene? 
 
The potential danger of judicial constitutional review is that, like any public power, it might 
also be misused, or even worse, abused. The Lochner era
181
 and New Deal experiences in the 
American constitutional history are good examples to demonstrate the likelihood of such 
danger.
182
 The exercise of constitutional review, according to Justice Robert H. Jackson is, 
ultimately a matter of how to maintain ‘a workable government’. In the Steel Seizure 
decision, he said: 
 
[w]hile the constitution diffuses power…., it also contemplates that practice will integrate the dispersed 
powers into a workable government.
183
  
 
This is indeed a good example where the question arises as to when the judges should 
intervene. 
 
5.1 The Thayerian clear-mistake rule 
 
It is from the perspective of maintaining a workable government that we might better 
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understand Thayer, who writing a century ago, had urged that the power of judicial review of 
legislation should be confined to a limited scope and should be exercised only when it is 
clearly necessary and should always be exercised with great caution. In his view, judicial 
review of legislation should be supplemented by the clear-mistake rule: 
 
For weighty reasons, it has been assumed as a principle in constitutional construction…..that an Act of the 
legislature is not to be declared void unless the violation of the constitution is so manifest as to leave no 
room for reasonable doubt.
184
 
 
Thayer had three reasons for this rule. First, the open-texture of the constitution often 
permits more than one possible interpretations, it is therefore inappropriate for the courts 
to insist that their interpretation is right and thus to overrule the interpretation of others as 
wrong. Secondly, in exercising the power of judicial review, the courts are actually taking a 
part, though a secondary part, in the political conduct of the government’. Therefore there is 
always the danger of the judiciary ‘stepping into the shoes of the legislature’. And thirdly, 
frequent judicial interference into legislation may cause backlash against the judiciary itself; 
it might ‘occasion so great a jealousy of this power and so general a prejudice against it as to 
lead to measures ending in the total overthrow of the independence of the judges, and so of 
the best preservative of the constitution.’
185
 Thus, for Thayer, the courts should only 
interfere when there are ‘clear and plain’ mistakes made by other branches---‘plain and 
clear’ not in the judges’ eyes, but in the eyes of all men of sense and reflection.
186
 Thayer’s 
clear-mistake rule is obviously an echo of Alexander Hamilton’s remarks that the courts have 
the duty to declare acts which are contrary to the ‘manifest tenor of the Constitution’.
187
 
 
The clear mistake rule might appear more hypothetical than pragmatic. Since the 
constitution does not always provide clear-cut answers, then, as the logic goes, there will 
seldom be such things as clear and plain mistakes. If Congress enacts a law to allow 
candidates under the age of 45 to stand for presidency, or makes ex post facto laws, or 
passes bills of attainder, those would be plain and clear mistakes in contravention of the 
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American Constitution. But mistakes of such character rarely occur, or if they do, they may 
be quickly corrected before being challenged in the courts. Indeed, to insist on a ‘plain and 
clear mistake’ is almost to exclude the practical possibility of review. However, if it would be 
too much to ask the judges to confine themselves to the scope of clear and plain mistakes, it 
would not be too much to ask them to presume the constitutionality of the acts of other 
branches before considering interfering and striking them down in accordance to their own 
construction of the constitution. The clear mistake rule, therefore, is not to dictate to the 
courts which specific interpretation of the constitution to take, but to demand a general 
sense of judicial restraint which could remind the judiciary of its overall role in the 
integrated government system. Thayer was undoubtedly keeping his eyes on the workability 
of the whole system when he emphasized the clear mistake rule.  
 
Learned Hand was not far away from Thayer’s clear mistake rule when he, in considering the 
question of when the courts should intervene, suggested that the power of judicial review of 
legislation should be exercised only in those rare circumstances which justify its existence — 
that is when it is necessary to resolve a power struggle between the other branches of 
government, for ‘without some arbiter whose decision is final the wholes system…..would 
collapse.’
188
 A power struggle happens when one department transgresses on to the domain 
of another’s. Such transgression, it might be presumed, would be seen by Thayer as one sort 
of mistake that should be avoided and could well be rectified by courts. For Hand, the job of 
judicial constitutional review is very much to police the boundary lines of separation of 
powers. The mistakes that Thayer had in mind are perhaps more likely to occur when these 
lines are ignored or blurred, intentionally or otherwise.  
 
In contrast, Dworkin might think that the fear was exaggerated that judicial review of 
legislation would damage the workability of a democratic government. ‘The constitutional 
sail is a broad one’, but it is never ‘too big for a democratic boat’.
189
 For Dworkin, what 
judges do is just what they should do: to find the principles existing in the law and the 
constitution and to apply them for the good of the nation. In performing this interpretative 
task, judges are already constrained by the black letters of the legal texts, by history 
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(precedents) and by existing political and moral principles. A judge in interpreting a law, 
Dworkin explains further, is like a writer who is trying to continue a story started by earlier 
writers. The writer must be creative to continue the story, but he must also make sure that 
what he adds is consistent with what went before to make the story as good as it can be.
190
 
For Dworkin, therefore, these limitations are inherent on judicial interpretation of laws, 
there is no such need, as Thayer, Jackson and many others had suggested, as to specifically 
call for judicial self-restraint. However, in a Dworkinian empire of law in which Hercules the 
Superjudge is the king, it seems that the constitutional system has already shifted from 
constitutional supremacy to judicial supremacy. As is noted, the Dworkinian judge is after all 
a Platonic guardian.
191
 It is in fear of such fundamental shift that Hand has uttered that ‘[f]or 
myself it would be most irksome to be ruled by a bevy of Platonic Guardians, even if I knew 
how to choose them, which I assuredly do not.’
192
  
 
On the other hand, it should be noted that to advocate judicial restraint on the Thayerian 
rule of clear mistakes is certainly not to call for taking the constitution away from the courts 
as Tushnet has suggested,
193
 or for abandoning judicial constitutional review as Jeremy 
Waldron is often understood to have proposed. For these opponents to judicial 
constitutional review, the very practical question is how the constitutional machinery will 
work if without some form of constitutional review. As Tushnet’s argument is concerned, the 
experience around the world has shown that it is of course possible and sometimes 
desirable to take the constitution out of the ordinary courts. But in such a system as the 
American one, where there is no special court set up for the purpose of constitutional 
interpretation and adjudication, it is unavoidable that the constitution has to be applied by 
the common law courts. In such case, it is simply impossible to take the constitution out of 
the courts, unless the constitution is not to be treated as judicially enforceable law, as is the 
case in China.  
 
Waldron frames his arguments against judicial review in an assumed ideal world, in which 
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there are (1) democratic institutions in good working order; (2) a set of judicial institutions in 
good order and upholding the rule of law; (3) a society-wide commitment to rights, often 
seen in the adoption of a Bill of Rights; and (4) persisting, substantial and good-faith rights-
disagreements.
194
 There is no mentioning that in this world, there should be a written 
constitution that is a higher law than other laws. Nor is there sufficient consideration of the 
supremacy of a written constitution and the legal consequence it gives rise to. Without 
touching on this crucial element, one might wonder if his core case has been formulated as a 
convincing one. Neither Waldron nor Tushnet, it seems to us, has offered practical 
suggestion as to how the American governmental system would work if without (at least 
some form of) judicial constitutional review.  
 
Thus, although advocated more than a century ago, the clear-mistake rule should not be 
neglected simply because of its age. Its virtues are obvious: practical and reasonable. It does 
not deny the necessity of judicial constitutional review in a system which observes 
constitutional supremacy but observes it by way of separation of powers; it does not go so 
far as to change the constitutional system from constitutional supremacy to judicial 
supremacy; it only calls for reasonable self-restraint from the judicial branch so that the 
judges may duly do their bit to maintain the workability of the whole constitutional system, 
of which they are also a part.   
 
5.2 The British doctrine of judicial deference 
 
Judicial deference is a judicially-developed doctrine in the UK’s HRA jurisprudence. It is 
usually referred to the courts’ disinclination to make their own independent judgment on a 
particular case, on the grounds of respect for Parliament or the Executive.
195
 More 
specifically, the grounds of deference can be ‘competence, expertise and democratic 
legitimacy’.
196
 On those grounds, the courts are willing to accept that there are issues that 
are ‘altogether ill-suited’ for the courts,
197
 whereas the legislature and the executive are 
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‘better placed’
198
 to deal with them. In these cases, therefore, it is appropriate for the courts 
to give ‘due respect’ or ‘due weight’ to the views of the elected bodies.
199
 That is, to defer to 
them.  
 
There have been differing views in opposition to judicial deference. T.R.S. Allan objects to 
adopting deference as an ‘independent general doctrine’, because he fears that it leads to 
abdication of judicial responsibility and the rule of law.
200
 Lord Hoffmann not only rejects the 
use of the word ‘deference’, which, in his opinion, bears the ‘overtones of servility’, or 
‘gracious concession’,
201
 but also the notion of deference itself. For Lord Hoffmann, when 
courts decide not to intervene, they are deciding the limits of their own decision-making 
power. In a society based upon the rule of law and the separation of powers, such a decision 
is inevitable. But it is a question of law, rather than a matter of courtesy or deference.
202
 
Ewing presents perhaps the strongest opposition. The adoption of deference, he argues, 
would make the HRA a futility.
203
  
 
As with any constitutional issue in the UK, the doctrine of deference may not be properly 
understood without reference to parliamentary sovereignty. In Roth, Laws L.J. describes 
judicial deference as one of the ways to resolve the tension between parliamentary 
sovereignty and fundamental rights, which has arisen in the ‘half-way house’ created by the 
HRA between legislative and constitutional supremacy.
204
 The ‘half-way house’, as Leigh and 
Masterman jointly observe, is the fact that the British constitutional order has shifted 
towards a more nuanced form of separation of powers after the enactment of the HRA and 
the subsequent constitutional reform, and yet, very importantly, parliamentary sovereignty 
remains its cornerstone.
205
 Put simply, the judges are given greater power than ever before, 
but Parliament reserves the final word. Thus, the struggle between common law and 
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Parliament will continue but with new dynamics. Kavanagh understands the inherent 
tension in the ‘half-way house’ as ‘the twin demands of respecting the authority of 
parliament as the primary law-maker and protecting Convention rights’, which she thinks 
that the development of a doctrine of deference helps to realize.
206
  
 
In other words, it is from the workability of the nuanced form of separation, which 
nevertheless maintains parliamentary sovereignty, that the need of judicial deference is 
better appreciated. While it is because of the need for protecting rights that judges are 
empowered to intervene, it is for the need for maintaining and upholding parliamentary 
sovereignty that judicial intervention should be constrained. It is the doctrine of deference 
that makes it possible to meet at once both needs. 
 
The practical question is when the judges should intervene and when they should not. 
Obviously, judicial deference takes place only in such circumstances where the courts have 
identified a prima facie parliamentary or executive interference of individual rights; 
otherwise, the case is dismissed, there is no need to consider whether to defer or not. Thus, 
as Kavanagh argues, when facing a prima facie parliamentary or executive interference of 
individual rights, judges may decide not to intervene because they feel ‘uncertain about 
what the correct decision is’ or they ‘disagree with the legislature or the executive but 
nonetheless have good reason not to intervene with those decisions.
207
 She starts her 
argument in common sense: 
 
When we agree with someone on a particular issue, we do not ‘defer’ to them. Rather, we simply assess 
the pros and cons of the issue ourselves, and come to an independent conclusion which matches the 
other person’s conclusion. We only defer to the judgment of another when we are uncertain about what 
the right conclusion should be, or alternatively where we disagree with them, but nonetheless consider it 
appropriate to attach weight to their judgment.
208
 
  
Thus,   
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[D]eference is a rational response to uncertainty. The less confident we are about what the right 
conclusion is, the more likely we are (and indeed the more justified we are) in deferring to the judgment 
of another, especially if we know that the other person possesses superior expertise, competence or 
legitimacy in arriving at that right answer. So judicial deference and uncertainty have an inverse 
relationship: the more certainty, the less deference, and vice versa.
209
 
 
The benefit of doubt in the case of uncertainty, as Kavanagh argues, should go to Parliament 
who has the final word, by the same rationale that the benefit of doubt in a criminal case 
goes to the defendant. Kavanagh disagrees with Leigh in relying on the distinction between 
unqualified and qualified rights to decide whether deference is due. According to Leigh, 
Convention rights should be taken proportionately, since there are in the Convention 
qualified and unqualified rights. For the former, Leigh argues, deference is permissible, and 
is often worked out through the utilization of the proportionality test. For the latter, there 
should in principle permit no deference,
210
 though this should not be taken as absolute.
211
 
To the extent that Leigh’s distinction between qualified and unqualified rights might have 
suggested a ‘no-go zone’ — one which excludes not judicial intervention but parliamentary 
or executive interference, Kavanagh is probably right to say that the qualified and 
unqualified rights distinction is no better guide by which judges decide when and in what 
degree deference is due.
212
 However, from the uncertainty perspective, Leigh’s distinction 
might well provide some good guidance: judges may very likely feel less uncertain to 
intervene when it comes to unqualified rights and vice versa.  
 
While the uncertainty argument does make sense, there are deeper questions about it that 
Kavanagh has not yet asked. What is the nature of those uncertainties, what causes them 
and, indeed, what is the nature of judicial deference — is it a constitutional duty for the 
courts to defer when they feel uncertain or is it no more than an exercise of judicial 
discretion when they do decide to defer?  
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As we argued earlier, the nature of constitutional review is legislation; it involves both law 
and politics. The same might be said of constitutional review under the HRA. In exercising 
compatibility review, the British judges are, as Thayer understood of the American judges, 
taking a part in the political conduct of the government. That is, more than ever before, they 
are involved in legislation. However, as we all know, the line between law and politics is not 
always clear-cut. Nor is the line to be easily drawn between interpretation and judicial 
legislation. The truth is, in exercising compatibility review under the HRA, the judges need to 
play the balancing art.
213
 Judges, who are human beings but not angels, are likely to feel 
uncertain when they come to the bordering area in that continuum where the legal aspect 
of the issue dilutes and the political aspect thickens. They might well come to a point where 
they feel certain about law but uncertain about politics. Their decision as to intervene or to 
defer is therefore a decision after weighing and balancing between law and politics; a 
decision that takes the form of law but carries with it connotations of politics.
214
 As Lord 
Bingham puts it; 
 
The more purely political….a question is, the more appropriate it will be for political resolution and the 
less likely it is to be an appropriate matter for judicial decision….It is the function of political and not 
judicial bodies to resolve political questions. Conversely, the greater the legal content of any issue, the 
greater the potential role of the court, because under our constitution….it is the function of the courts 
and not of political bodies to resolve legal questions.
215
 
 
It is in the judicial ‘weighing and balancing’ between law and politics that we can see that 
judicial deference is not as T.R.S. Allan said an ‘abdication’ of judicial responsibility and the 
rule of law. Instead, it is indeed a decision of law, in which, as Lord Hoffman understands it, 
the courts decide the limits of their own decision-making power. For Lord Hoffmann, the 
nuanced structure of separation of powers requires restraint from the judicial branch to 
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make the whole system work.
216
 In his understanding, ‘separation of powers means that 
there are things excluded from judicial decision and others are protected by the judiciary 
from invasion by other branches of government’.
217
 As such, judicial self-restraint is not a 
sign of weakness, but the courts’ source of power.
218
 
 
Lord Steyn goes a step further than Lord Hoffmann. For Steyn, deference is no doubt a 
display of judicial restraint. But this restraint is more than merely ‘deciding the limits of their 
own power’; rather, it is about declining to exercise the power which is within the limit of 
their own. According to Steyn, the courts’ jurisdiction to hear Convention rights disputes is 
comprehensive, but 
 
The existence of jurisdiction does not mean that it ought always to be exercised. One of the reasons for a 
court refraining from exercising jurisdiction, may be a reasonable view that a particular matter is best left 
to the judgment of the legislature….or that the executive is better placed than the judiciary to make a 
judgment on a critical factual question….Acting within its jurisdiction, a court may in certain 
circumstances consider it right to defer to the views of the other branches of government. That itself is a 
judicial decision…..But the decision to defer is by law a matter entrusted to the discretion of the courts.
219
 
 
That ‘the existence of jurisdiction does not mean that it ought always to be exercised’ is 
perhaps the true revelation of the nature of judicial deference. It is indeed an exercise of 
judicial discretion, which is deemed necessary in circumstances where the line between law 
and politics is obscure, where the courts are less uncertain about the right solution and 
therefore believe it is in the general good to leave it for the one who is accountable to the 
public and has the final word.  
 
In the beginning of the HRA era, Lord Irvine had remarked that the constitutional theory on 
which the HRA rests is one of balance, and therefore, the conception of the judicial role in 
the interpretative process should also be a balanced one. He concluded with expectation 
that the balance between the competing imperatives of activism and restraint would be 
worked out in the judicial interpretation of the HRA:  
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In their development of public law to date, English courts have demonstrated a healthy understanding of 
their role and of its limits. The task which they will shortly face, as they begin to apply a set of written 
constitutional rights, is a difficult one; yet, it is, without any doubt, one that is well worth undertaking, 
and to which I am confident, our judges will rise with characteristic pragmatism and sound judgment.
220
 
 
Nothing could be more characteristically pragmatic than not to exercise a jurisdiction that 
exists. Perhaps it is from the perspective of judicial deference that Lord Hoffmann’s insight 
which we have just quoted may strike us even more profoundly: restraint is the courts’ 
source of power. 
 
Conclusion 
 
In this preliminary discussion we have seen that the justification of constitutional review lies 
in the supreme or higher law status of the constitution. As the supreme law of the land, the 
constitution should be understood in both positive and normative senses. Without the 
positive enactment of a higher law in the first place, constitutional review is technically 
impossible. But a mere positive reading of the constitution is insufficient in justifying 
constitutional review, for it might lead to unjust laws being upheld as valid laws. Indeed, as 
Cappelletti observes, modern constitutionalism is seeking not merely legal justice but more 
importantly constitutional justice. A law thus should be declared void if found inconsistent 
with the higher norm; not only because the higher norm is higher in the legal hierarchy, but 
also because it enshrines the ideals and values that a community cherishes. However, 
whether or not it should be the ordinary judges to exercise the power of constitutional 
review is quite another matter. This has to be determined in the particular context of a 
certain constitutional system. Under a system which adopts some degree of separation of 
powers, the need for a final arbiter for the implementation of the constitution and the 
checks and balances inherent in the system are the justifications that it is appropriate for the 
judges to be given this task. Democratic opposition to judicial constitutional review often 
overlooks the imperfection of any democracy and the pro-democracy potentials of judicial 
constitutional review.  
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We have also seen that the nature of constitutional review is legislation rather than 
interpretation. In exercising constitutional review, judges are taking a part in the political 
conduct of government. They are not only doing law but also doing politics. For this reason, 
and for the sake of maintaining the workability of the whole constitutional system, of which 
the judiciary is a part, certain degree of judicial restraint is in general due. The danger of 
activist judicial constitutional review is in its tendency in turning constitutional supremacy 
into judicial supremacy, i.e. transforming government by the people into government by the 
judiciary. Lest this happen, judges should only intervene when there is a clear mistake, or 
where the line between law and politics is so unclear that it is better to leave the matter for 
the elected bodies to decide. To maintain the workability of a constitutional system, of which 
the judiciary is a part, due judicial deference is desirable and necessary.  
 
With all these in mind, we shall proceed to examine the practice of constitutional review in 
Hong Kong. Is the Basic Law the constitution of Hong Kong? If it is, then the necessity of 
constitutional review is sufficiently justified. But since the Basic Law does not expressly 
confer this power on the judiciary, why then should it be the judges to decide as the reality 
is the case? What kind of power do the judges have in interpreting the Basic Law? Are there 
built-in checks and balances in the HKSAR political structure? What then about human rights 
protection? These are the questions that have to be answered if constitutional review by the 
judges in Hong Kong can be justified. In addition, as constitutional review in Hong Kong is 
overwhelmingly involved in human rights cases, a closer look at rights-based constitutional 
review is necessary before one might understand what the scope of the power of 
constitutional review should be and how this power should be exercised, taking into account 
of the uniqueness of the OCTS framework. But first, let the scene be set up: how did the 
practice of constitutional review come into existence in Hong Kong? To this, we shall now 
turn.           
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Chapter II 
Emergence and Establishment of Constitutional Review in Hong Kong 
 
Introduction 
 
In this Chapter, a historical perspective is taken to trace the origin of constitutional review in 
Hong Kong. This involves a project of three parts. First, there is the question of whether the 
courts in the colonial history had the power of constitutional review. While a brief look at 
the pre-handover constitutional order is necessary, it is the pre-handover judicial 
enforcement of the Bill of Rights 1991 that is the main issue to be discussed. Secondly, two 
landmark cases in the post-handover era will be discussed; the Ma Wai Kwan case1 and the 
Ng Ka Ling case,2 both are watershed decisions in which the issue of the constitutional 
jurisdiction of the HKSAR courts was articulated in considerable depth by the courts. Thirdly, 
a brief account will be given to picture what happened after the CFA’s assertion of the power 
of constitutional review in Ng Ka Ling. This is intended to show the wider political 
background against which the power of constitutional review was established in the HKSAR. 
Overall, it will be demonstrated that the power of constitutional review did not exist in Hong 
Kong’s long pre-handover history, at least not until 1991 when the Bill of Rights was enacted. 
It will also be shown that the real Marbury v Madison moment in Hong Kong’s constitutional 
history was the Ng Ka Ling decision handed down the CFA on 26 January 1999. Further, it 
will be submitted that constitutional review in Hong Kong under the OCTS framework may 
not be taken for granted; its justification and its scope will ultimately have to been found 
and ascertained in present Hong Kong under its present constitutional framework.  
 
1. The pre-handover experience of constitutional review 
 
The colonial political system in pre-handover Hong Kong was, as Wesley-Smith puts it, a 
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‘gubernatorial’ government,3 which means that all political powers were vested in the 
Governor. The Letters Patent4 and the Royal Instructions5 together were regarded as the 
constitution of pre-1997 Hong Kong. Under these instruments, the Governor ruled the 
territory in the British monarch’s behalf. He was authorized to create an Executive Council, 
which he chaired and the members of which he appointed.6 He was also authorized to 
create a Legislative Council.7 Up until 1993, the Governor himself was not only a member of 
the Legislative Council but the Chairman thereof. And up until 1985 (when the Sino-British 
Joint Declaration was signed), all Legislative Council members were appointed at the 
Governor’s pleasure.8 Nothing was said in the constitution about the establishment or the 
structure of the courts of law, save that judges were to be appointed by the Governor.9 Nor 
was there, until 1991, any provision guaranteeing the protection of fundamental rights and 
freedoms. In contrast, the Governor was empowered to ‘make laws for the peace, order, and 
good government of the Colony’, ‘by and with the advice and consent of the Legislative 
Council’.10 Truly though, there were some limitations, both substantive and formal, imposed 
on the Governor’s legislative competency.11 But as Wesley-Smith observes, apart from the 
prohibition on repugnancy to parliamentary Acts, other restrictions were more of theoretical 
than practical significance; they were, in Smith’s words, ‘fetters which serve no useful 
purpose’.12 
 
Thus, as Miner observes, the enormous powers conferred on the Governor, were 
tantamount to turning him into ‘a King of England’ in the medieval ages,13 and if he chose to 
                                                        
3
 Peter Wesley-Smith, Constitutional and Administrative Law in Hong Kong, vol II (China and Hong Kong Law 
Studies 1987) 81. 
4
 The Letters Patent. Passed under the Great Seal of the United Kingdom constituting the Office of Governor 
and Commander-in-Chief of the Colony of Hong Kong and its Dependencies. Dated 14th February 1917. 
Amended to 1 July 1994. 
5
 Royal Instructions. Passed under the Royal Sign Manual and Signed to the Governor and Commander-in-Chief 
of the Colony of Hong Kong and its Dependencies. Dated February 1917. Amended to 1 July 1994. 
6
 The Letters Patent , V; Royal Instructions , II.  
7
 The Letters Patent , VI. 
8
 Norman Miners, The Government and Politics of Hong Kong (5th edn, Hong Kong Oxford Press 1991) 114.  
9
 The Letters Patent , XIV (1).  
10
 Ibid VII (1).  
11
 For example, there were 10 categories of subjects he could not legislate unless the consent of the Crown was 
obtained and the Crown reserved the power to disallow any legislation made by the Hong Kong legislature. See 
Royal Instructions, XXVI; The Letters Patent , VIII.  
12
 Peter Wesley-Smith, 'Legal Limitations upon the Legislative Competence of the Hong Kong Legislature' 
(1981) 11 Hong Kong LJ 31.  
13
 Miners 69.  
  67
exercise his authority to its full, he could easily become a dictator.14 This being the 
constitutional set-up, it is not difficult to see that judicial review of legislation was utterly 
unfitting.15 As a matter of fact, as Miner also observes, the Hong Kong courts in the pre-
handover history had rarely been called upon to examine the validity of ordinances passed 
by the Legislative Council; nor had the courts ever found it necessary to strike down any 
such legislation.16  
 
That the courts in the pre-1997 history did not have the power of constitutional review 
could not be much doubted at least as far as Acts of Parliament were concerned. As a British 
colony, the principle of parliamentary sovereignty applied to the territory in the same way as 
it applied at home, although most parliamentary Acts did not apply to Hong Kong. For those 
that did apply to the territory — application could be expressly provided in the Act, or 
inferred from ‘necessary implication’, or provided in prerogative or local legislation17 — it 
might be safely said that, due to parliamentary sovereignty, they were no more 
challengeable by colonial courts than they could be by domestic courts on the British soil. As 
is declared in the classic statement of Lord Reid in Madzimbamuto v Lardner-Burke18: 
 
it is often said that it would be unconstitutional for….Parliament to do certain things, meaning that the 
moral, political and other reasons against doing them are so strong that most people would regard it as 
highly improper if Parliament did these things. But that does not mean it is beyond the power of 
Parliament to do such things. If Parliament chose to do any of them, the courts could not hold the Act of 
Parliament invalid.
19  
 
In theory, however, the colonial courts could challenge the validity of local legislation. This is 
simply because there were, as just mentioned, theoretical limitations on the Governor’s 
legislative competency. Of those limitations, the most practically significant one, which could 
have led to some form of constitutional review in the pre-1997 history, was that set out in 
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the Colonial Laws Validity Act 1865.20  
 
1.1 The Colonial Laws Validity Act 1865 
 
This Act was enacted by the British Parliament for the purpose of removing doubts on the 
validity of laws enacted by the colonial legislatures. As such, it could have provided the legal 
basis for all former British colonial courts (including the pre-1997 Hong Kong courts) to 
pronounce local legislation invalid vis-à-vis imperial Acts, subject of course to the authority 
of the Privy Council as the final court of appeal for all colonial judicial systems. Section 2 of 
the Act was where this legal basis lay; it read: 
 
Any colonial law which is or shall be in any respect repugnant to the provisions of any Act of Parliament 
extending to the colony to which such law may relate, or repugnant to any order or regulation made 
under authority of such Act of Parliament, or having in the colony the force and effect of such Act, shall be 
read subject to such Act, order, or regulation, and shall, to the extent of such repugnancy, but not 
otherwise, be and remain absolutely void and inoperative. 
 
In a sense, the expected functionality of this provision is not much different from the 
supremacy clause often seen in a written constitution. Although each reflects a different sort 
of supremacy — the former parliamentary supremacy and the latter constitutional 
supremacy, it seems that the rationale behind them is the same: a higher law overrides a 
lower law if there exists any conflict between them.  
 
In Trethowan,21 the Privy Council upheld the opinion of the court of New South Wales that 
the New South Wales’ legislature, although having been given (a new) power to alter its 
constitution, was nonetheless subject to the form and manner limits that existing laws 
imposed on it. But this case was not specifically concerned with section 2 of the Colonial 
Laws Validity Act; it was about section 5 of the Act which gave colonial legislatures that new 
power. What is relevant to our discussion of section 2 is the distinction in the sovereign 
status between colonial legislatures and Westminster Parliament — the former were 
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subordinate or non-sovereign and the latter supreme and sovereign.22 In so much as a non-
sovereign legislature was under the control of the sovereign one, an ordinance by a colonial 
legislature could certainly be overridden by an Act of the sovereign legislature. This seems to 
be where the logical consistency between section 2 and section 5 of the Colonial Laws 
Validity Act lies.  
 
Indeed it was based on this understanding of the constitutional status of the Hong Kong 
Legislative Council that a court opinion in 1913 had tried to assert the power of 
constitutional review; it said that the Hong Kong legislature  
 
is a strictly non-sovereign body, deriving its powers wholly from the Royal Letters Patent. Any enactment 
it may purport to pass, which is not within the scope of the Letters Patent is made without jurisdiction, 
and the Courts would have no hesitation in pronouncing it bad.
23
 
 
But the reality was very different. The courts in Hong Kong in the long pre-handover history 
had been more than hesitant in doing so. No local legislation was struck down by the courts 
on the basis of inconsistence with parliamentary Acts as provided by the Colonial Laws 
Validity Act. Nor had there been legislation struck down on the basis of Letters Patent or the 
Royal Instruction.24 In a few instances, the courts were called upon to declare a local 
ordinance invalid.25 But the courts tended to refer to section 4 of the Colonial Laws Validity 
Act to save local legislation. By virtue of section 4, no colonial law should be declared void or 
inoperative ‘by reason only of’ any inconsistency with Royal instructions. In a case in the 
1980s, for example, the court was asked to declare several sections in three different 
ordinances void because they were challenged as being inconsistent with relevant Royal 
instructions, the court said,  
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˙ 
If the Governor does not follow instructions, and I read the term as used in s.4 of the Colonial Laws 
Validity Act, 1865, to include the Royal Instructions, then he may have to answer to the Sovereign for his 
neglect; but the section appears to me specifically to provide that failure on the part of the Governor is 
not to affect the validity of any law otherwise properly passed by the Legislative Council and assented to 
by the Governor.
26 
 
In the Hong Kong Act 1985,27 which was enacted as part of the British preparations for 
withdrawal from the territory, the Hong Kong Legislative Council was given the power to 
repeal or amend any enactment so far as it was part of the law of Hong Kong (including 
parliamentary acts applied to Hong Kong) and to make laws having extra-territorial 
operation.28 As a result, the legal basis for constitutional review of local legislation vis-à-vis 
imperial laws apparently ceased to exist. Since the courts in the past had been reluctant to 
assert this power, they had less reason to do so after the enactment of the Hong Kong Act 
1985.  
 
Thus, despite the theoretical possibility the Colonial Laws Validity Act had provided, the 
reality was that constitutional review did not emerge in the long span of time the Act 
applied to Hong Kong. The discrepancy between theory and practice could only be explained 
that under the colonial political system, where all the powers were concentrated in the 
Governor, who ruled the territory as the representative of the British monarch, judicial 
constitutional review was simply politically unfitting and undesirable, though legally 
speaking, it was not totally impossible.  
 
1.2 The Bill of Rights 1991 
 
In history, it was said that the Hong Kong people, who were denied democratic government 
but driven by the spirit of commerce, had ‘exhibited little interest in or concern for human 
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rights’.29 Nor had the British Hong Kong Government ever been keen to give the Hong Kong 
people a bill of rights of their own.30 The enactment of the Bill of Rights 1991 was therefore 
a significant moment in Hong Kong’s constitutional history.31  
 
The Bill was contained in the Bill of Rights Ordinance (BORO).32 It was enacted to incorporate 
into the law of Hong Kong the provisions of the ICCPR as applied to Hong Kong.33 The UK 
government signed the ICCPR in 1976 and extended it to Hong Kong with various 
declarations and reservations.34 But the British Hong Kong Government had never thought it 
necessary to incorporate the treaty into domestic law. Ironically, it was the Tiananmen 
Square event in 1989 that had prompted the birth of the Bill of Rights. After the signing of 
the Sino-British Joint Declaration, there was already scepticism surrounding China’s 
willingness to protect human rights in Hong Kong after the transfer of sovereignty. This 
scepticism intensified greatly in and after 1989.35 Immediately after the Tiananmen Square 
event, the British Government adopted several measures to boost Hong Kong people’s 
confidence in the territory’s future after the 1997 transition, one of which was to guarantee 
the protection of human rights.36 As one commentator noted, had there not been a 
significant change of the British policy towards Hong Kong in the aftermath of 1989, the 
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cries for a Hong Kong bill of rights might not have been received at all.37 Indeed, as was 
acknowledged by the Foreign Affairs Committee of the UK Parliament after its visit to Hong 
Kong in April 1989, the Bill of Rights was adopted as ‘a matter of urgency’.38   
 
China was opposed to the enactment of the Bill of Rights from the outset. It had argued that 
according to successive British administrations in Hong Kong, the principles of common law 
were considered as an adequate protector of human rights; this being the case, there was 
no reason why the common law could not continue to perform that role either in the few 
remaining years of British rule or after the transfer of sovereignty, since common law would 
be retained in Hong Kong. Moreover, it was argued that there was no need to enact a Bill of 
Rights, since the Basic Law provided protection of fundamental rights and freedoms of the 
Hong Kong people.39 In essence, it seems that what China was most opposed to was the 
intention to place the BORO above other laws; that superior position, from the Chinese 
point of view, should and must be reserved for the Basic Law.40 More practically, China had 
feared that a Bill of Rights would inevitably have a negative impact on the ability of the 
administration to maintain law and order in the territory.41 
 
Despite China’s opposition, the making of the Bill of Rights seemed unstoppable. The 
drafters had two overarching goals in mind; one was to ensure that the Bill would enjoy 
some kind of entrenched constitutional status, so that its provisions could not simply be 
overridden by subsequent legislation, and the other was to secure its survival beyond 
1997.42 But the British Hong Kong government was also hesitant to give the Bill of Rights 
such an entrenched status. The government was concerned that such a bill of rights would 
not only cause difficulties with the Basic Law (which in turn would make it difficult for the 
Bill to survive beyond 1997), but would also induce risks the government was not yet 
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prepared to take.43  
 
The final solution was this. The BORO was enacted as an ordinary ordinance, liable to be 
amended or repealed, either expressly or by implication, in the ordinary legislative process.44 
But the ICCPR as applied to Hong Kong was entrenched through amending the Letters 
Patent. On the same day as the BORO came into force, the Letters Patent were amended; 
the amended Article VII (5) read: 
 
The provisions of the International Covenant on Civil and Political Rights adopted by the General Assembly 
of the United Nations on 16 December 1966, as applied to Hong Kong, shall be implemented through the 
laws of Hong Kong. No law of Hong Kong shall be made after the coming into effect of the Hong Kong 
Letters Patent 1991 (No.2) that restricts rights and freedoms enjoyed in Hong Kong in a manner which is 
inconsistent with that Covenant as applied to Hong Kong. 
 
As was admitted, the amendment to the Letters Patent intentionally ‘mirror-imaged’ Article 
39 of the Basic Law,45 hoping that not only the Bill of Rights would survive the handover, but 
the case law developed under it might influence human rights protection under the Basic 
Law after 1997.46  
 
The BORO was designed to operate as two different regimes; one in relation to pre-existing 
legislation and the other subsequent legislation. Section 3 and Section 4 provided 
respectively:  
 
Section 3 Effect on pre-existing legislation 
 
(1) All pre-existing legislation that admits of a construction consistent with this Ordinance shall be given 
such a construction. (2) All pre-existing legislation that does not admit of a construction consistent with 
this Ordinance is, to the extent of the inconsistency, repealed. 
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Section 4 Interpretation of subsequent legislation 
 
All legislation enacted on or after the commencement date shall, to the extent that it admits of such a 
construction, be constructed so as to be consistent with the International Covenant on Civil and Political 
Rights as applied to Hong Kong. 
 
Under the Section 3 regime, the courts were given the power to interpret all existing 
legislation to be consistent with the Bill of Rights. However, once construction consistent 
with the Bill of Rights was impossible, it was not for the courts to declare the legislation in 
question as invalid; instead, that legislation stood repealed by the BORO itself. That is to say, 
the essence of the judicial role in regard to section 3 was to identify which existing 
legislation had been repealed as the result of the coming into effect of the BORO, rather 
than to declare a law invalid and strike it down—which is the true sense of constitutional 
review. As Jayawickrama observed,   
 
When the legislature states that a previous law or a section thereof is repealed, it must mean precisely 
that. As soon as the repealing law comes into operation, the previous law or section thereof stands 
repealed. No other procedural step, such as a declaration by a court, is necessary. Accordingly, ….when 
the Hong Kong Bill of Rights came into operation, all existing law inconsistent with its provisions stood 
repealed. But which enactments have been repealed, and to what extent, are questions which will 
necessarily have to be answered by a court.
47
 
 
Cases decided under the Section 3 regime shows the plausibility of the above 
understanding. In R. v Sin Yau Ming,48 the early human rights leading case, the CA held that a 
number of presumptions contained in the Dangerous Drugs Ordinance49 were inconsistent 
with Article 11 (1) of the Bill of Rights and had therefore been repealed on 8 June 1991 (the 
date the BORO come into force). The Court said emphatically that in implementing the 
BORO the duty of the courts was to decide whether that legislation was consistent with the 
Bill of Rights; and that the courts did not repeal legislation; instead, the repeal was made by 
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the Bill of Rights itself.50 This reasoning was affirmed by the Privy Council in Attorney-General 
v Lee Kwong-kut51, where Lord Woolf said that ‘the first issue in the present appeals…is 
whether the Hong Kong Bill has repealed the statutory provisions’.52  
 
However, since the BORO did not list or give specific guidance as to which law had been 
repealed, and since it was ultimately up to the courts’ interpretation of a pre-existing law to 
ascertain whether or not it had been repealed, it was quite plausible to argue that it was in 
reality up to the courts to do the repealing. In other words, looking from the real effect, the 
judges’ role under section 3 of the BORO was constitutional review in all but name. The 
reason why so much ado was made just to keep the form from substance could, perhaps, 
only be found in the concern that the Bill of Rights should not be given a higher status. As far 
as the pre-handover constitutional system was concerned, it was perhaps the form, not the 
actual effect, which carried the fundamental constitutional implication. That is, it was for the 
legislature to enact laws and for the courts to interpret them. Section 3 ensured that this 
constitutional principle of the pre-handover regime was not formally undermined.  
 
Apparently, the section 4 regime was different. If section 3 made the BORO ‘backward-
looking’, in the sense that it only operated on pre-existing laws,53 section 4 took a forward-
looking approach, in that it required all subsequent legislation to be construed in such a way 
as consistent, not with the Bill of Rights, but with the ICCPR as applied to Hong Kong. A 
literal reading of section 4 and the amended Article VII (5) of the Letters Patent together 
would suggest that any subsequent legislation found inconsistent with the ICCPR as applied 
to Hong Kong should be void and inoperative. That is to say, the judicial role under section 4 
was more likely than that under section 3 to be one of judicial constitutional review. This 
seems to be the understanding of the court in R v. Chan Chak Fan,54 where Bokhary JA stated 
that 
 
The Letters Patent entrench the Bill of Rights by prohibiting any legislative inroad into the International 
Covenant on Civil and Political Rights as applied to Hong Kong. The Bill is the embodiment of the Covenant 
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as applied here. Any legislative inroad into the Bill is therefore unconstitutional, and will be struck down 
by the courts as the guardians of the constitution. And the test of constitutionality is the same as the test 
of Bill consistency.55 
 
In Lee Miu Ling,56 Bokhary JA restated his understanding of the judicial role under section 4 
and Article VII (5) of the Letters Patent. At stake in this case were those provisions in the 
Legislative Council (Electoral Provisions) Ordinance57 which were concerned about functional 
constituencies.58 In the court below, those provisions were challenged as having been 
repealed by Article VII (5) of the Letters Patent and section 3 of the BORO. Bokhary JA said 
this was a wrongly framed challenge. ‘In truth’, he said, ‘since those provisions were enacted 
after the Bill of Rights had come into effect, the question raised by the challenge to them 
must be whether they are unconstitutional.’59 In other words, the job the judges should do 
was not to discover, as they were required to do under section 3, whether a piece of pre-
existing legislation had been repealed, but to examine the constitutionality of a subsequent 
law on the basis of Article VII (5) of the Letters Patent. As Bokhary JA added, 
 
Our task is to decide whether such legislation is constitutional or unconstitutional. If we decide that it is 
constitutional, we uphold it. But if we decide that it is unconstitutional, then, simply by saying so, we 
strike it down.
60
  
 
However, on further thought, what Bokhary JA had asserted seems to be an assumption 
rather than a deduction, and the assumption was not necessarily true. Article VII (5) of the 
Letters Patent was silent on the validity of any subsequent legislation found inconsistent 
with the ICCPR. Nor did it expressly give the judges the power to declare a law invalid if 
found to be inconsistent with the ICCPR. Moreover, there was a practical difficulty for judges 
to exercise constitutional review relying on section 4 and Article VII (5) of the Letters Patent 
— a difficulty which Bokhary JA did not seem to have recognized. This was because to do so, 
judges were required to interpret and apply the ICCPR as applied to Hong Kong rather than 
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the Bill of Rights itself. But by the principle of the common law, international treaties would 
not be judicially enforceable unless they had been incorporated into domestic law. If judges 
were to treat the ICCPR as applied to Hong Kong provided in the Letters Patent as the Bill of 
Rights 1991, that would certainly render the distinction between the section 3 regime and 
the section 4 regime utterly redundant at best and wholly absurd at worst. On the other 
hand, if the ICCPR as applied to Hong Kong were not to be treated as the Bill of Rights 1991, 
there would be no judicially enforceable laws against which the courts could declare a piece 
of subsequent legislation invalid. Thus, there was a curious nature about the section 4 
regime, which perhaps could only be explained in that, as mentioned above, it was mainly 
politically geared to look forward beyond 1997. 
 
The practical difficulty mentioned just now did not emerge in Lee Miu Ling; or perhaps it had 
been skilfully avoided by the court. One plausible explanation was because the Letters 
Patent itself had provided for the existence of the functional constituencies.61 Thus in 
meeting the challenge that such electoral arrangements infringed the principle of equality of 
suffrage, the court did not have to interpret the ICCPR. It upheld their constitutionality not 
because they satisfied the principle of equality of suffrage, but because the Letters Patent 
had provided for their existence. Pragmatically, the court said, if those provisions were to be 
declared unconstitutional, ‘there would be no Legislative Council’ for the territory, 
democracy notwithstanding.62  
 
From the above discussion of section 3 and section 4 of the BORO, it might well be said that 
the pre-1997 Hong Kong courts had begun to exercise the power of constitutional review.63 
But the pre-1997 judicial experience with the enforcement of the Bill of Rights is probably 
more appropriate to be credited as the emergence rather than the establishment of 
constitutional review in Hong Kong, since, as revealed in the above discussion, the courts 
under section 3 did not have that power in name, whereas under section 4 there was an 
inherent difficulty for the courts to exercise such a power. In addition, as it was then feared, 
the Bill of Rights might not even survive the change of sovereignty in 1997. Although the 
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change of sovereignty was intended to be accomplished without much change to the 
previous legal system, it would nonetheless be a fresh start in Hong Kong. Thus, the real 
establishment of constitutional review in Hong Kong would have to wait until after the fresh 
start was kicked off.  
 
2. The post-handover era: Hong Kong’s Marbury v Madison moment  
 
In the post-handover era, two important cases were decided which had led to the 
establishment of judicial constitutional review in present Hong Kong; one was the Ma Wai 
Kwan case decided by the CA shortly after the handover, and the other was the Ng Ka Ling 
case decided by the CFA more than a year after the handover. Each will be discussed in turn 
so as to find out which was the real Marbury v Madison moment in Hong Kong. 
  
2.1 The Ma Wai Kwan decision 
 
Ma Wai Kwan was a criminal case where the defendants were charged with the common 
law offence of conspiracy to pervert the course of justice. The proceedings had started in 
1996 but were not completed before 1
st
 July 1997. Three days after the handover, the courts 
re-opened for business, but re-named as the HKSAR courts. As the proceedings resumed, the 
defendants changed their defence tactic by taking issue of the transfer of sovereignty. Their 
main submission was that the common law previously in force in Hong Kong did not survive 
the handover and as the result, they were not liable to answer the case and that the trial 
should be dismissed. Their arguments were two fold. Firstly, although the Basic Law 
provided that the laws previously laws in Hong Kong (including the common law) should be 
adopted as the laws of the HKSAR, no ‘positive act of adoption’ was taken by the Chinese 
Government upon the resumption of sovereignty. Secondly, although the Hong Kong 
Reunification Ordinance64provided for the continuation of previous judicial proceedings, this 
Ordinance was void, because the Provisional Legislative Council (PLC), which enacted this 
Ordinance, was invalidly constituted.65 It was around the question of the legality of the PLC 
that the issue of constitutional review arose.  
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The creation of the PLC had a complicated political background.66 Briefly put, it was this. On 
the same day when the Basic Law was promulgated, the NPC adopted the Decision on the 
‘Method for Formation of the First Government and the First Legislative Council of the 
[HKSAR]’ (the 1990 Decision). In it, it was provided that if the composition of the last Hong 
Kong Legislative Council was in conformity with the relevant provisions of this Decision and 
the Basic Law, it would, subject to confirmation by the Preparatory Committee (which, 
according to this Decision, was to be established in 1996, and entrusted with the 
responsibilities for the preparation of the establishment of the HKSAR), become the first 
Legislative Council of the HKSAR. This particular arrangement, with the particular purpose of 
ensuring a smooth transition,67 was known as the political ‘through train’ — a metaphor 
assimilated to the real through trains running across the border between Hong Kong and 
mainland China where passengers stay on board when the train crosses the border. But the 
political through train derailed as the result of the political roar between China and Britain 
over the last Hong Kong Governor Chris Patten’s democratic reform introduced to the 1995 
Legislative Council elections.68 That reform, in China’s view, was contrary to the Joint 
Declaration, contrary to the principle of convergence with the Basic Law, and contrary to the 
understandings reached between the Chinese and British governments.69 In the absence of 
the political through train, China found it necessary to ‘light a second stove’.70 On 24
th
 March 
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1996, the Preparatory Committee passed a decision that a Provisional Legislative Council 
was to be established, which would only make the kind of legislation that was essential for 
ensuring the proper operation of the HKSAR and which would not last more than one year 
(until 30
th
 June 1998). On 11
th
 December 1996, the PLC was established and began to work, 
not in Hong Kong, but in the neighbouring mainland city of Shenzhen. When the Preparatory 
Committee completed its mission, it submitted a Working Report to the NPC (which the NPC 
accepted by a resolution) in which the creation of the PLC was explained as an 
‘indispensable’ contingency measure and was justified as within the ambit of the 
Preparatory Committee’s power to make decisions for matters relating to the preparation for 
the establishment of the HKSAR.71  
 
In Ma Wai Kwan, the legality of the PLC was challenged on the basis that the 1990 Decision 
did not mention any provisional legislative council, and that the PLC established by the 
Preparatory Committee was the de facto first Legislative Council of the HKSAR and yet it was 
not established in accordance with the Basic Law.72 Furthermore, it was submitted that the 
Preparatory Committee did not have the power to create the PLC, and that nothing short of 
an amendment to the Basic Law could suffice.73 
 
Before coming specifically on the issue of the legality of the PLC, the Court found it 
necessary to examine the general jurisdiction of the HKSAR courts. Writing for the Court’s 
opinion, the Chief Judge Chan (as he then was) said he would accept the argument that  
 
regional courts have no jurisdiction to query the validity of any legislation or acts passed by the sovereign. 
There is simply no legal basis to do so. It would be difficult to imagine that the Hong Kong courts could, 
while still under British rule, challenge the validity of an Act of Parliament passed in U.K. or an act of the 
Queen in Council which had effect on Hong Kong.
74
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Recognizing that the sovereign of the HKSAR is now the PRC, Chief Judge Chan said he would 
accept that in the context of the present case 
 
the HKSAR courts cannot challenge the validity of the NPC Decisions or Resolutions or the reasons behind 
them which set up the Preparatory Committee. Such decisions and resolutions are the acts of the 
Sovereign and their validity is not open to challenge by the regional courts.75  
 
Having this general view in mind, Chief Judge Chan went on to examine the legality of the 
PLC. He said that the Court was not concerned with whether there was any solution or 
which solution would be better to salvage the unfortunate situation of the derailing of the 
through train. The decision to set up the PLC might not be politically wise. But that was not 
the Court’s concern. Rather, the task of the Court was  
 
to examine whether the NPC had authorised the Preparatory Committee to establish this interim body, 
whether the Preparatory Committee had done so pursuant to its authority and powers and whether the 
Provisional Legislative Council is the interim body set up by the Preparatory Committee.
76
  
 
The Court found that the formation of the PLC was not intended to be the first Legislative 
Council, but an interim measure out of necessity, which ‘the Sovereign has undoubtedly the 
power to do’.77 Moreover, since the Preparatory Committee was authorised by the NPC to 
prepare for the establishment of the HKSAR and to organize the first Legislative Council, it 
was within the ambit of the authority and powers conferred on it to establish the PLC as an 
interim body, so as ‘to enable the first Government to get going in the absence of the first 
Legislative Council’.78 As such, the Court concluded that the PLC was legally established and 
that since the NPC was acting as the sovereign of the HKSAR, the validity of the acts of 
establishing this interim body could not be challenged in the HKSAR courts.79  
 
The decision, in particular the Court’s position on the jurisdiction of the HKSAR courts, 
instantly received severe criticism, especially from the legal profession in Hong Kong. It was 
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claimed that the decision was a disastrous stroke to the integrity of the legal system of the 
HKSAR as well as to HKSAR’s high degree of autonomy,80 and consequently, the ‘dark days’ 
were coming.81 More specifically, it was alleged that the inability of the HKSAR courts to 
examine the acts of the Central Authorities would mean that there would be no real 
protection for Hong Kong’s autonomy or for the rights of its residents, and that there would 
be no way to ensure the constitutional boundaries between Hong Kong and the mainland.82 
Moreover, if the decisions or resolutions of the NPC cannot be challenged in the HKSAR 
courts, it would mean that the NPC could, by a rather informal decision or resolution, side-
step all the elaborate guarantees laid down in the Basic Law; it could, for example, amend 
the Basic Law without having to follow the procedures on amendment as prescribed by the 
Basic Law, and even more worryingly, this power could be delegated to such a body as the 
Preparatory Committee.83 
 
The Court’s reasoning was also criticized for its analogy of the NPC’s power over the HKSAR 
with the power that Westminster Parliament used to have on the colonial Hong Kong. For 
most critics, the analogy was wrong and totally inappropriate, because the constitutional 
relationship between the HKSAR and mainland China is radically different from that between 
the colonial Hong Kong and the United Kingdom.84 For example, as Johannes Chan explained, 
China has a written constitution and therefore the NPC’s power is subject to and derives its 
legislative power therefrom, whereas in contrast, the UK Parliament was subject to no 
restriction regarding its legislative power over Hong Kong.85 Thus, as Chan concluded, the 
Court’s unquestioned assumption that the English doctrine of supremacy of Parliament is 
applicable in its full rigor in the new constitutional order in the HKSAR is ‘at the very least, 
doubtful’.86 In other words, from the fact that the colonial courts could not challenge the 
legality of a parliamentary Act it does not necessarily follow that the HKSAR courts cannot 
challenge the validity of the acts of the NPC or the NPCSC. Instead, whether or not the 
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HKSAR courts can have this power has to be determined in the context of the new 
constitutional order prescribed by the Basic Law.  
 
It seems that the analogy was indeed wrong and inappropriate. There is little doubt that 
under the OCTS framework Hong Kong’s constitutional status is fundamentally different 
from that under the British rule. The difference is so fundamental that any analogy between 
them is most probably politically incorrect and legally faulty. In this sense, it is not unfair to 
say that the analogy the CA had drawn in Ma Wai Kwan is a misinterpretation of the status 
and purpose of the Basic Law.87  
 
On the other hand, however, it should be recognised that the change of the constitutional 
order in Hong Kong after the handover in 1997 was not a complete break with the past, but 
a change out of continuation. The maintenance of the common law is a good example 
demonstrating that the new constitutional order maintains some features contained in the 
old one. Accordingly, the new constitutional order should not be interpreted as if there were 
no connections with the past; rather, reference to the past may sometimes be inevitable. 
From this perspective, it may well be argued that although the analogy itself was wrong, the 
conclusion — that the HKSAR courts cannot review the acts of the NPC simply because the 
pre-handover courts could not review the Acts of Parliament — might be right. This might 
sound a bit confusing at first blush. A look at Article 19 (2) of the Basic Law shall explain the 
point. Article 19 (2) provides for the general jurisdiction of the HKSAR courts; it reads 
 
The courts of the [HKSAR] shall have jurisdiction over all cases in the Region, except that the restrictions 
on their jurisdiction imposed by the legal system and principles previously in force in Hong Kong shall be 
maintained.  
 
The key words here are ‘restrictions’ ‘shall be maintained’. If, as Johannes Chan and many 
others had conceded, the colonial Hong Kong courts could not question the validity of 
parliamentary acts because of the principle of parliamentary sovereignty, then the question 
is whether this limitation falls within the restrictions Article 19 (2) intends to maintain. If it 
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does, then it is right to say that the HKSAR courts cannot review the acts of the NPC simply 
because the pre-handover courts could not review the Acts of Parliament — this was a 
restriction imposed on the courts by the principles previously in force in Hong Kong, and by 
virtue of Article 19 (2), it should be maintained. Here, the question is not one of analogy, but 
one of maintaining the restrictions previously imposed on the courts’ jurisdiction. Of course, 
Article 19 (2) of the Basic Law has to be read with Article 160 which provides that the laws 
previously in force in Hong Kong shall only be maintained as the laws of the HKSAR if they 
were not in contravention to the Basic Law.88 In other words, if any restriction imposed on 
the courts were to be found as in contravention to the Basic Law, they should not be 
maintained. It follows that the question to be answered is whether the limitation on pre-
handover courts to review parliamentary Acts is in contravention to the Basic Law and 
therefore should not be maintained. Apparently, the CA did not examine the HKSAR courts’ 
jurisdiction along this line. But as shall shortly be seen, the CFA did look at this plausibility. 
 
The Ma Wai Kwan decision was not further appealed. But the CA’s view on the jurisdiction of 
the HKSAR courts — that they, as regional courts, do not have the power to query the 
validity of any acts of the NPC — was to be overruled by the CFA in the Ng Ka Ling case.  
 
2.2 The Ng Ka Ling decision 
 
At stake in this case was the right of abode of those children born in mainland China but of a 
parent who was a Hong Kong permanent resident. The concept of the right of abode was 
first used in the Sino-British Joint Declaration and was introduced to the law of Hong Kong in 
1987. The Basic Law enshrines the right of abode in Hong Kong. According to the Basic Law, 
the residents of the HKSAR shall include permanent residents and non-permanent residents, 
but only the permanent residents have the right of abode in Hong Kong.89 Further, Article 
24(2) of the Basic Law provides that the permanent residents shall be the six categories of 
persons set out therein; relevant in this case are the first three categories:  
 
(1) Chinese citizens born in Hong Kong before or after the establishment of the [HKSAR]; 
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(2) Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of not less than 
seven years before or after the establishment of the [HKSAR]; and  
(3) Persons of Chinese nationality born outside Hong Kong of those permanent residents listed in 
categories (1) and (2). 
 
On the other hand, Article 22(4) of the Basic Law provides that people from other parts of 
China must apply for approval for entry into the HKSAR, and that the number of persons 
who enter the Region for the purpose of settlement shall be determined by the competent 
authorities of the Central Government after consulting the HKSAR government. 
 
In local legislation, the categories of persons who are Hong Kong permanent residents are 
set out in Schedule 1 of the Immigration Ordinance.90 On 1 July 1997, the PLC adopted an 
amendment to the Ordinance by replacing with a new Schedule 1, paragraph 2 of which 
provides that a person within the following categories is a permanent resident  
 
(a) A Chinese citizen born in Hong Kong before or after the establishment of the [HKSAR] if his father or 
mother was settled or had the right of abode in Hong Kong at the time of the birth of the person or at 
any later time. 
(b) A Chinese citizen who has ordinarily resided in Hong Kong for a continuous period of not less than 7 
years before or after the establishment of the HKSAR. 
(c) A person of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of 
the [HKSAR] in category (a) or (b) if the parent had the right of abode in Hong Kong at the time of the 
birth of the person.
91 
 
On 10 July 1997, the PLC made a further amendment to the Immigration Ordinance, 
introducing a scheme to deal with the permanent resident status of persons belonging to 
category (c) of the new Schedule 1 (hereafter the Category (c) Scheme). The scheme 
requires that a Schedule 1 (c) person’s status as permanent resident can only be established 
by his holding of: (a) a valid travel document issued to him and of a valid certificate of 
entitlement also issued to him and affixed to such travel document; (b) a valid HKSAR 
passport issued to him; or (c) a valid permanent identity card issued to him.92 This scheme 
                                                        
90
 The Immigration Ordinance, The Law of Hong Kong, Cap 115. 
91
 Ibid Schedule 1. Emphasis added.   
92
 Ibid s 2 AA (1).  
  86
was deemed to have come into operation on 1 July 1997.  
 
In Ng Ka Ling, the appellants were Chinese nationals born in the mainland. At the time of 
their birth, their father was a Hong Kong permanent resident. The applicants entered Hong 
Kong illegally on 1 July 1997. They went to the Immigration Department to assert their right 
of abode under the third category in Article 24(2) of the Basic Law. Instead of making a 
successful claim, they were arrested for illegal entry into Hong Kong but then were released 
on recognizances. They therefore sought to challenge the constitutionality of the 
Immigration Ordinance as amended by the PLC and the legality of the PLC itself.93 The case 
(along with other similar right of abode cases) went all the way through to the CFA.  
 
As this was the first case to come before the CFA and the case involved the interpretation of 
the Basic Law, the Court considered it crucially necessary to examine such general things as 
the nature of the Basic Law, the constitutional jurisdiction of the courts in general and the 
approach to the interpretation of the Basic Law before it went on to deal with the substance 
of the case itself. In defining the HKSAR courts’ constitutional jurisdiction, the then Chief 
Justice Andrew Li, writing for a unanimous opinion of the Court, asserted that  
 
[i]n exercising their judicial power conferred by the Basic Law, the courts of the Region have a duty to 
enforce and interpret that Law. They undoubtedly have the jurisdiction to examine whether legislation 
enacted by the legislature of the Region or acts of the executive authorities of the Region are consistent 
with the Basic Law and, if found to be inconsistent, to hold them to be invalid.
94
 
 
He then went on to note, in a passing way, that it has been controversial whether the HKSAR 
courts have the jurisdiction to examine any legislative acts of the NPC or NPCSC vis-à-vis the 
Basic Law and to declare them to be invalid if found to be inconsistent. Nonetheless, he 
asserted that in the Court’s view,  
 
the courts of the Region do have this jurisdiction and indeed the duty to declare invalidity (of the acts of 
the NPC or NPCSC) if inconsistency is found. It is right that we should take this opportunity of stating so 
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unequivocally.
95
 
 
The CFA’s justification of the HKSAR courts’ jurisdiction of constitutional review is, in its 
nutshell, very much akin to the logical line adopted by Marshall in Marbury v Madison. That 
is, the Basic Law is the supreme law of the Region and it is emphatically the courts’ province 
and duty to say what the law is. However, having assumed that the HKSAR courts 
undoubtedly have the power to review and strike down local legislation if found inconsistent 
with the Basic Law, the Court did not feel it necessary to say more on this justification per se. 
For the Court, the need for constitutional review is self-evident in the supreme status of the 
Basic Law which is the constitution of the Region (the Court made this point more clearly 
when it came to justify constitutional review of acts by NPC or NPCSC). Thus, the exercise of 
constitutional review to ensure the implementation of the Basic Law ‘is a matter of 
obligation, not of discretion’, and the courts ‘are bound to’ declare a law or an executive act 
invalid if found in contravention to the Basic Law.96 As to the question why the task of 
constitutional review should be performed by judges, the Court’s answer was that the courts 
have the constitutional role under the Basic Law to act as a constitutional check on the 
executive and legislative branches of government to ensure that they act in accordance with 
the Basic Law.97 
 
In contrast, the Court made a greater attempt to justify the jurisdiction over the acts of the 
NPC or NPCSC. In the Court’s view, this jurisdiction ‘is derived from the Sovereign’ because 
the NPC had enacted the Basic Law pursuant to the Chinese Constitution.98 That is to say, it is 
given by the NPC through the enactment of the Basic Law, because the Basic Law, though a 
national law at the national level, is enacted as the constitution of the HKSAR.99 Like other 
constitutions, the Court said, the Basic Law distributes and delimits powers, as well as 
provides for fundamental rights and freedoms. As with other constitutions, the Court 
continued, laws which are inconsistent with the Basic Law are of no effect and are invalid. 
Since the HKSAR courts have independent judicial power within the high degree of 
autonomy conferred on the Region, it is for them to determine questions of inconsistency 
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and invalidity when they arise, including determining whether an act of the NPC or NPCSC is 
inconsistent with the Basic Law.100  
 
Moreover, the Court found additional strength in support of the jurisdiction over the acts of 
the Central Authorities. As the Court understood it (and apparently rightly), the Basic Law 
was enacted to implement China's basic policies regarding Hong Kong, which, as declared 
and elaborated in the Joint Declaration, were intended to remain unchanged for at least 50 
years. Indeed, Article 159(4) of the Basic Law provides that no amendment thereto shall 
contravene those established basic policies. In light of these circumstances, the Court said 
that the jurisdiction of the HKSAR courts to enforce and interpret the Basic Law necessarily 
entails the jurisdiction over acts of the NPC or NPCSC to ensure their consistency with the 
Basic Law.101 
 
Having stated its position, the CFA went on to expressly overrule the position held by the CA 
in Ma Wai Kwan; it said that the conclusion of the CA as to the jurisdiction of the HKSAR 
courts ‘is wrong’.102 In the CFA’s view, the analogy the CA drew with the old constitutional 
order was misconceived and was an incorrect interpretation of Article 19 (2) of the Basic 
Law.103 Seeing that the new constitutional order set up by the Basic Law is fundamentally 
different, the Court said that Article 19 (2) ‘cannot bring into the new order restrictions only 
relevant to legislation of the United Kingdom Parliament imposed under the old order’,104 and 
that ‘any limitation on the courts’ jurisdiction must be found in the Basic Law itself’.105 In 
other words, the restriction on the courts’ ability to challenge parliamentary acts was a 
restriction only relevant to the old order where the principle of parliamentary supremacy 
was applied. As the result of the change of the constitutional order, this restriction was no 
longer relevant, and was not intended to be maintained in the new order. What Article 19 
(2) refers to, the Court pointed out, is the maintenance of such restrictions as illustrated by 
Article 19 (3), where it is provided that the HKSAR courts shall have no jurisdiction over acts 
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of state such as defence and foreign affairs.106 Another limitation on the HKSAR courts’ 
jurisdiction that is to be found in the Basic Law itself, according to the CFA, is the restriction 
on the CFA’s power to interpret the Basic Law.107 
 
There is apparently some truth in the CFA’s arguments, though not wholly convincing. On 
further thought, it might be argued that the Court had not really answered the question why 
the restriction on the previous courts to review the Acts of Parliament should not be 
maintained in the new constitutional order. A mere claim that the new constitutional order 
is fundamentally different does not seem to suffice. As was argued in the last subsection, the 
matter here is not about the analogy, but whether this restriction should be adopted as the 
law of the HKSAR and thus be maintained by virtue of Article 19 (2) of the Basic Law. And the 
only test for this purpose is to see whether this particular restriction contravenes the Basic 
Law. Apparently, the CFA did not address this question in this way. Instead, by assuming, in 
quite a sweeping way, that Article 19 (2) cannot bring into the new order things only 
relevant to the old one, the Court could be said to have begged two bigger questions: is 
there a clear-cut definition as to what things are only relevant to the old constitutional 
order? And even assuming there is, does it mean that any element brought into existence in 
Hong Kong that is only relevant to the old constitutional order should not be maintained in 
the new one?  
 
If this were the case, then there might have been a huge misconception of OCTS, and indeed 
the maintaining of the common law system itself might be problematic. As a matter of fact, 
the common law system in Hong Kong was transplanted from the UK; it inherited and shared 
the same jurisprudence of the English common law.108 Some common law principles, if not 
to be understood as rooted in the principle parliamentary supremacy, were at least stamped 
with its influence.109 Such common law principles are easy to identify: that international 
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treaties are not enforceable by domestic courts unless and until they have been 
incorporated into domestic law; that statutes are superior to common law; and that in 
statutory interpretation due deference should be given to legislative intent as the literal rule 
and the mischief rule so require.110 These common law principles have been part of Hong 
Kong’s jurisprudence and are still being observed.111 If these principles that bear the heritage 
of parliamentary supremacy can be maintained — and indeed they had been maintained, 
why then could not the restriction on the courts’ jurisdiction to review the validity of 
parliamentary acts be maintained as well? In addition, while Article 19 (2) is clear that the 
restrictions that shall be maintained are those imposed by the legal system and principles 
previously in force, it does not expressly exclude any restriction imposed by the principle of 
parliamentary supremacy. Is it not possible that it was meant that even those restrictions 
imposed by the principle of parliamentary supremacy shall also be maintained, so long as 
they are not in contravention with the Basic Law? Here, a mere reliance on the change of 
sovereignty and the change of the fundamental constitutional principles might not be 
sufficient. The maintaining of the previous systems, including those restrictions on them, is 
really something that to some extent derogates from the traditional ways of asserting 
sovereignty. This must be one of the compromises or pragmatism that is inherent in the 
concept of OCTS. Without such derogation, there might not have been this constitutional 
arrangement at all.  
 
Apart from this problem with Article 19(2), the CFA’s justification of constitutional review 
based on the supremacy of the Basic Law also seems insufficient. Since there is no express 
authority in the Basic Law, the justification of constitutional review under the Basic Law 
requires a fuller exploration of the nature of the Basic Law, of the power given to the judges 
to interpret the Basic Law, and of the role the judges play (as checks and balances within 
whole the political structure, of which the judiciary itself is a part). The CFA touched on 
these issues, but, with great respect, only at unsatisfactory depth and width. The role of the 
judiciary as checks on the other branches of government, for example, was only assumed 
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but not explained.  
 
Nevertheless, the CFA in Ng Ka Ling not only assumed the power of constitutional review, 
but exercised it. It declared parts of the Category (c) Scheme unconstitutional—to the extent 
that it required permanent residents of the Region residing in the mainland to get approval 
from the mainland authorities (as required by Article 22 of the Basic Law) before they could 
enjoy the constitutional right of abode in Hong Kong.112 In the Court’s opinion, ‘people from 
other parts of China’ as provided in Article 22 do not include permanent residents of the 
Region upon whom the Basic Law confers the right of abode in Hong Kong.113 More 
surprisingly, the Court not only ruled that part of the Immigration Ordinance 
unconstitutional, but took the labour to correct it — by expressly laying out how it should be 
rewritten.114 This gives rise to the question of whether the HKSAR courts, when exercising 
the power of constitutional review, are interpreting or legislating. This is the question we 
shall come back to in Chapter VII.  
 
3. The aftermath of Ng Ka Ling: the CFA’s Clarification and the NPCSC’s Interpretation 
 
As far as the establishment of constitutional review in Hong Kong is concerned, the above 
description of the two cases might have been technically sufficient. But what happened 
immediately after the Ng Ka Ling decision was not only a crucial part of the wider 
background against which the power of constitutional review in Hong Kong was established, 
but also, in one way or another, closely relevant to our later discussion in search of the 
justification and the scope of constitutional review in Hong Kong. It is therefore convenient 
and necessary that a brief account of its aftermath should be given here. 
 
Public reactions to the CFA’s decision in Ng Ka Ling were strong. In Hong Kong, the Ng Ka 
Ling decision was generally heralded as a champion for constitutional protection of 
fundamental rights,115 as a victory for Hong Kong’s autonomy, judicial independence and the 
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rule of law.116 The CFA was particularly praised and admired for the courage it demonstrated 
in upholding the cherished values of the common law, and standing up as the guardian of 
the Basic Law.117  
 
But the Courts’ assertions caused a fierce backlash and ultimately intervention from Beijing. 
In Beijing’s view, the Hong Kong courts did not enjoy the power of constitutional review 
before the changeover because of the doctrine of parliamentary sovereignty, and, by virtue 
of Article 19 (2) of the Basic Law, the HKSAR courts could not have this power either.118 It was 
further argued that the only power of constitutional review that the Basic Law did confer 
was vested in the NPCSC under Articles 17 and 160 of the Basic Law.119 But for Beijing, the 
most concerning of all was that, by claiming the power to invalidate the acts of the NPC or 
NPCSC, the CFA had rendered the effect of putting itself above the sovereign,120 and in that 
sense and to that extent, turning Hong Kong into an ‘independent political entity’.121 
Moreover, the Court was also criticized for failing to refer Article 22 (4) to the NPCSC for 
interpretation, because this Article falls within the domain of ‘affairs concerning the 
relationship between the Central Authorities and the Region’ under Article 158, according to 
which, the CFA must refer the question of interpretation to the NPCSC.122  
 
The strong reaction from Beijing led to the HKSAR government taking an unprecedented and 
unexpected step;123 it applied to the CFA to ‘clarify’ in particular its statements on the courts’ 
power over the acts of the central authorities. Equally unprecedentedly, though not as 
unexpectedly given the political circumstances, the CFA accepted the application and made a 
Clarification which clarified nothing but merely repeated its position by ‘rendering explicit 
                                                        
116
 Albert H Y Chen, 'The Court of Final Appeal's Ruling in the 'Illegal Migrant's Children Case: A Crtitical 
Commentary on the Application of Article 158 of the Basic Law' in Johannes MM Chan, H L Fu and Yash Ghai 
(eds), Hong Kong's Constitutional Debate: Conflict over Interpretation (Hong Kong University Press 2000) 113.  
117
 Ibid.  
118
 This view of the mainland legal experts was summarised by Johannes Chan, in Johannes M M Chan, 'Judicial 
Independence: A Reply to the Comments of the Mainland Legal Experts on the Constitutional Jurisdiciton of the 
Court of Final Appeal' in Johannes M M Chan, H L Fu and Yash Ghai (eds), Hong Kong's Constitutional 
Debate: Conflict over Interpretation (Hong Kong University Press 2000) 63.  
119
 Ibid 64. For a more in-depth discussion of Article 17 and 160, see Chapter VII.  
120
 Ibid 66.  
121
 Noted in Chen, 'Constitutional adjudication in post-1997 Hong Kong' 635 (footnote 39).  
122
 Chan, 67. For more detailed discussion on the interpretation of the Basic Law see Chapter IV.  
123
 Chen, 'Constitutional adjudication in post-1997 Hong Kong' 636.  
  93
what was implicit in its original judgment’.124 In the Clarification, the Court said that its 
judgment in Ng Kg Ling handed down on 29 January 1999  
 
did not question the authority of the Standing Committee to make an interpretation under Article 158 
which would have to be followed by the courts of the Region. The Court accepts that it cannot question 
that authority. Nor did the Court's judgment question, and the Court accepts that it cannot question, the 
authority of the National People's Congress or the Standing Committee to do any act which is in 
accordance with the provisions of the Basic Law and the procedure therein.
125
 
 
As Albert Chen observes, the Clarification was so skilfully made that both Beijing and the 
legal community in Hong Kong could read from it what they desired.126 At the political level, 
the constitutional crisis that had been precipitated by the Ng Ka Ling decision seemed to 
have been resolved. Or as Ghai put it, the Clarification was an act necessary to placate the 
mainland authorities rather than an exercise in elucidation.127 But the story did not end 
there. 
 
The HKSAR government was not happy with the Court’s interpretation of Article 24 (2) (3) 
and 22 (4) of the Basic Law either. But what it was gravely concerned about was the practical 
difficulties the implementation of the Court’s ruling would bring about. The Chief Executive 
of the day, Tung Chee-hwa, therefore decided to seek assistance from the Central 
Government. In his report to the Central Government,128 the Chief Executive said that the 
Court’s interpretation of Article 24 (2) (3) and 22 (4) was ‘different from’ the HKSAR 
government’s understanding of these provisions and that the effect of the Court’s 
interpretation would be to place ‘unbearable pressure’ on the HKSAR.129 More specifically, 
the Report said that as the result of the Court’s ruling, the HKSAR would have to absorb a 
migrant population from the mainland of 1.67 million in the coming decade, which would 
create ‘enormous pressure on Hong Kong’, which in turn would ‘have serious and adverse 
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effect on the stability and prosperity of Hong Kong’.130 As the Chief Executive saw it, the issue 
at stake was ‘one of principle’ involving the interpretation of the Basic Law as well as the 
relationship between the HKSAR and the Central Authorities; as such, the HKSAR was ‘no 
longer capable of resolving the problem on its own’.131 Relying on Articles 43 and 48 (2) of 
the Basic Law,132 the Chief Executive therefore requested assistance from the Central 
government. He suggested that ‘the State Council [of the Central Government] should ask 
the NPCSC to interpret Articles 22 (4) and 24 (2) (3) of the Basic Law according to the true 
legislative intent’.133 The Chief Executive admitted this was an exceptional decision which he 
was ‘compelled to take in the face of exceptional circumstances’.134 
 
The request for assistance was, not surprisingly, granted shortly, and the NPCSC issued an 
interpretation on 26 June 1999 (hereafter the 1999 Interpretation).135 In this Interpretation, 
the NPCSC stated that the provisions the Chief Executive requested to be interpreted 
‘concern affairs which are the responsibility of the Central People's Government and concern 
the relationship between the Central Authorities and the [HKSAR]’. It therefore criticized the 
CFA for not having referred the relevant provisions to the NPCSC for interpretation as 
required by Article 158 of the Basic Law. Moreover, it said, ‘the interpretation of the CFA is 
not consistent with the legislative intent.’136 Having stated these, the NPCSC decided to 
exercise its power under Article 158 of the Basic Law to interpret the two Basic Law 
provisions. According to the NPCSC’s Interpretation, ‘people from other parts of China’ as 
prescribed in Article 22(4) of the Basic Law includes ‘those persons of Chinese nationality 
born outside Hong Kong of Hong Kong permanent residents’; they must apply to the 
relevant mainland authorities for an valid travel document for entry into Hong Kong. In 
regard to Article 24 (2) (3), the NPCSC said that it covers only those children one or both of 
whose parents were permanent residents of Hong Kong at the time of their birth. The 
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NPCSC then went on to note that the legislative intent of this sub-Article as well as of the 
whole of Article 24 (2) had ‘been reflected’ in the Opinion issued by the Preparatory 
Committee in 1996 (the 1996 Opinion).137 In the Interpretation the NPCSC made it clear that 
this Interpretation did not affect the right of abode which the parties to the Ng Ka Ling 
decision had acquired under the CFA’s judgment. However, the NPCSC instructed the HKSAR 
courts to ‘adhere to’ this Interpretation should they have to refer to the relevant provisions 
in latter adjudication.138  
 
For our purpose, it should be noted in particular that although the NPCSC expressly 
overruled the CFA’s interpretation of the two Basic Law Articles, it said nothing in the 
Interpretation as to whether the HKSAR courts have the power of constitutional review, 
especially whether they can review the acts of the NPC or NPCSC and declare them invalid if 
found inconsistent with the Basic Law.  
 
Both the Chief Executive’s decision to seek assistance from the Central Government and the 
NPCSC’s Interpretation were ill-received in the Hong Kong community, the legal profession in 
particular. In the critics’ view, the rule of law and the autonomy of the Region had 
consequently been undermined. But the HKSAR government and the central authorities 
lauded it for strengthening the rule of law and OCTS. 139  In Ghai’s assessment, this 
development has made an ‘unquestionable’ shift in the parameters of Hong Kong’s legal 
system and the balance of power within the HKSAR as well as between Hong Kong and the 
mainland.140 To what extent this assessment is true, however, is debatable. But while the 
NPCSC certainly has the power to interpret the Basic Law, whether the Chief Executive has 
the power to apply for an NPCSC interpretation is indeed questionable. This and other things 
concerning the interpretation of the Basic Law will be discussed in Chapter IV. For now, it 
suffices to note that the power of constitutional review in Hong Kong, as revealed by the 
aftermath of the Ng Ka Ling case, though assuming it can be justified on the basis of the 
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supremacy of the Basic Law, may turn out to be a handicapped one, given the CFA’s 
handicapped position in the interpretation of the Basic Law. Its justification might not be 
found, nor its scope be ascertained, by merely referring to the Hong Kong’s common law 
system.  
 
Conclusion 
 
It has been suggested that the power of constitutional review by the Hong Kong courts has 
almost been taken for granted,141 or that the courts’ exercise of this power ‘goes to the root 
of the common law’.142 Quite to the contrary, in the long pre-handover history, the Hong 
Kong judges had long been, to borrow Anthony King’s words, dogs that did not bark.143 
Under the colonial constitutional framework, which was ultimately anchored in 
parliamentary sovereignty at Westminster, judicial review of imperial legislation by colonial 
courts was utterly out of the question. As far as legislation by the colonial legislature was 
concerned, it seems that the colonial courts should have the power to declare any such 
legislation ultra vires, thence invalid. The Colonial Laws Validity Act 1865, for example, had 
provided clear mandate for such an exercise. But, as Miner had concluded, the Hong Kong 
courts in the long colonial history had rarely been called upon to examine the validity of 
ordinances passed by the Legislative Council; nor had they ever found it necessary to strike 
down any such legislation. This could only be explained by reference to the discrepancy 
between theory and practice. In real politics, given the colonial political system was a 
governor-dictatorship one, a powerful judiciary to scrutinize the legislature (which was 
actually the Governor himself) simply did not fit. The enactment of the Bill of Rights in 1991 
made the turn of history. With the new interpretative power granted by the Bill of Rights, 
the Hong Kong judges had the first taste of substantive judicial review of legislation. Yet, the 
jurisprudence of section 3 of the BORO was constitutional review in substance but not in 
name, whereas the inherent difficulty with section 4 of the BORO would suggest 
constitutional review in name but not in fact. Thus, the pre-handover experience of 
constitutional review, although in a way substantive, was not in any sense fully and firmly 
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established. It was, most truly, a warming-up exercise, with an eye looking beyond 1997.  
 
In the post-handover era, the decision in Ma Wai Kwun by the CA had seemingly affirmed 
the power to review the constitutionality of local legislation vis-à-vis the Basic Law, but 
declined the same jurisdiction over national laws, or for that matter, the acts of the NPC or 
NPCSC. Given the disputes over Ma Wai Kwun as well as the fact that it was not a decision by 
the supreme court of the Region, it seems that the real Marbury v Madison moment in Hong 
Kong was the CFA’s decision in Ng Ka Ling, where the CFA not only asserted but also 
exercised the power of constitutional review.144 However, it should be noted that while the 
CFA confidently stated that the HKSAR courts undoubtedly have the jurisdiction of 
constitutional review over local legislation and executive acts, it was not that sure and firm 
when it came to the jurisdiction over the acts of the NPC or NPCSC. Yet, it took the 
opportunity to state it unequivocally that the courts do have this jurisdiction. In many a 
sense, Ng Ka Ling was a fresh start in Hong Kong’s constitutional history. However, the CFA in 
Ng Ka Ling did not seem to have offered a convincing justification for the practice of 
constitutional review, nor did it articulate the possible scope of this awesome power.  
 
And the aftermath of the Ng Ka Ling decision shows that there are more complicated things 
other than the straightforward logic premised on the supremacy of the Basic Law to be 
explored so as to reveal the justification and the scope of constitutional review in Hong Kong 
under the OCTS framework. Indeed, it is possible to argue that, as far as ‘two systems’ are 
bridged together under ‘one country’, constitutional review in Hong Kong is not merely a 
matter within Hong Kong’s own legal system, but also a matter that involves the operation of 
the legal or constitutional system in the mainland. In other words, it is an inter-jurisdictional 
issue, which has to be ultimately justified not only from the independence of Hong Kong’s 
own legal system, but also from its connection with the mainland constitutional order. This is 
indeed a unique question to which there is no ready answer from any other jurisdictions; 
Hong Kong has to find its own solution, in its own case. 
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The remaining part of the thesis is going to be devoted, on the one hand, to searching for 
the justification of constitutional review in Hong Kong’s present time — under the unique 
constitutional order of OCTS, and on the other, to identifying its scope. The two issues are in 
many ways intertwined. An inquiry into each of them necessarily involves an examination of 
the nature of the Basic Law, the interpretation of the Basic Law, the checks and balances 
built into the political structure of the HKSAR and the constitutional role of the judiciary in 
the working of the OCTS machinery. It is convenient that we shall look at the nature of the 
Basic Law first. 
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Chapter III 
The Nature of the Basic Law 
 
Introduction 
 
It has been demonstrated in the last Chapter that constitutional review in Hong Kong cannot 
be taken for granted; it was established as a fresh start as Hong Kong entered a new 
constitutional era after 1997. In a fundamental way, this development was more of a break 
from the English common law tradition which Hong Kong inherited than a natural evolution 
of it. If the judges had not been prepared to speak for the Basic Law, it might not have 
existed at all. However, nowhere in the text of the Basic Law is to be found the express grant 
of this authority. The power of constitutional review therefore needs to be justified; and if 
justified, its scope needs to be identified. The ultimate test for this is perhaps to see whether 
the existence and exercise of this judicial power is in harmony with the overall purpose as 
well as the comprehensive functioning of OCTS.  
 
As discussed in the last Chapter, the CFA in Ng Ka Ling adopted the Marbury v Madison line 
of reasoning to justify the establishment of constitutional review in Hong Kong. The major 
premise on which this line of reasoning rests is the assertion that the Basic Law is the 
constitution of Hong Kong, a status therefore suggests that any law in conflict with it should 
be void and null. But is the Basic Law the constitution of Hong Kong? Such a question might 
sound somewhat awkward at first blush. No one would sensibly question Marshall if the 
legal instrument on which he had relied to examine the validity of a Congress act were the 
Constitution of the United States. However, this otherwise unimaginable question is 
apparently the first thing we have to deal with if we are to justify constitutional review in 
Hong Kong, for there have been conflicting conceptions of the Basic Law. This is the question 
we are going to deal with in this Chapter. Section 1 will discuss the two conflicting 
conceptions of the Basic Law. Section 2 goes on to describe the form and substance of the 
Basic Law. Section 3 examines in particular the arguments against taking the Basic Law itself 
as the constitution of Hong Kong. In section 4, it will be argued that the Basic Law is not a 
self-contained instrument but has to be read with the Chinese Constitution. In other words, 
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the Basic Law alone is not the constitution of Hong Kong; it is the Basic Law, read as what 
might be termed as ‘the Chinese Constitution in Hong Kong’, that is the true constitution of 
the HKSAR.     
 
1. Conflicting conceptions of the Basic Law 
 
There have always been two conflicting conceptions of the constitutional status of the Basic 
Law, each holding its prevalence on one side of the border between Hong Kong and the 
mainland. One conception sees the Basic Law as the constitution of Hong Kong, though at 
the same time accepts that it is also a piece of China’s national law. The other sees it 
essentially as a national law; it refuses to take the Basic Law as the constitution of Hong 
Kong, but accepts that the Basic Law is a constitutional instrument which is different from 
other ordinary national laws.  
 
The Hong Kong community in general and the legal sector in particular, tend to take the 
Basic Law as the constitution of Hong Kong.
1
 Many commentators, however, often make this 
claim in such a sweeping way as if it is something that goes without saying.
2
 In his seminal 
work on the new constitutional order in Hong Kong, Ghai spends quite a lot of space on 
discussing the nature of the regime set up under the Basic Law rather than the nature of the 
Basic Law itself.
3
 Arguably, there may well exist some subtle difference between the Basic 
Law and the regime it sets up, insomuch as there exists a difference between the dancer and 
the dance. For strictly speaking, the Basic Law is a legal instrument, whereas the regime set 
up by the Basic Law is the political structure prescribed by the Basic Law; that is, a 
framework according to which the HKSAR is established and is expected to operate. Ghai is 
apparently aware of this subtle distinction, for he realizes that there are some people who 
tend to ‘regard the Basic Law as an ordinary statute and the regime as an administrative 
delegation of limited authority’.
4
 But his main concern is about the scope of autonomy the 
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HKSAR is guaranteed to enjoy according to the Basic Law rather than the constitutional 
status the Basic Law enjoys. As shall be seen later on in section 3, many a difficulty that Ghai 
notices with the Basic Law regime might well be better appreciated if one gets, first of all, a 
grasp on the nature of the Basic Law itself.  
 
Very often, the Basic Law is also referred to, by men in the street and scholars in the 
academia alike, as a ‘semi-constitution’,
5
 the meaning of which seems to have been taken for 
granted. Though without a definition, the ‘semi-constitution’ perception seems to have 
qualified the position which takes the Basic Law as the constitution of Hong Kong, for the 
prefix ‘semi-’ (which the Longman Dictionary of Contemporary English defines as meaning 
‘exactly half; partially but not completely’) apparently carries with it the implication that 
there is something lacking that makes it inappropriate to call the Basic Law a constitution in 
its full sense. In Ghai’s view, what one can infer from the prefix is the indication that the 
Basic Law is subject to the PRC constitution.
6
  
 
In Wesley-Smith’s view, the Basic Law is undoubtedly a constitution because it sets out a 
binding framework for the establishment and operation of the HKSAR government.
7
 For 
Wesley-Smith, since all sorts of non-state entities (from the UK’s NHS to a constituent state 
in a federal system like that of the US) have their constitutions, there is nothing 
inappropriate for Hong Kong, though a non-state and dependent polity under OCTS, to have 
its own constitution.
8
 In his view, any controversy on whether the Basic Law can be seen as 
the constitution of Hong Kong is a mere matter of terminology, which would not matter at 
all, only if to label it otherwise is to reduce or deny its legal effect on the central authorities.
9
 
This pragmatic approach can easily remind his readers of Shakespeare’s observation of the 
rose: a rose called otherwise would smell just as sweet.
10
 But of course, matters concerning 
name (or form) and substance in constitutional law discourse may not be dismissed as 
romantically. A legal instrument labelled otherwise than as a constitution might not ‘smell 
                                                        
5
 Ibid. 
6
 Ibid.  
7
 Wesley-Smith, Constitutional and Administrative Law in Hong Kong 68. 
8
 Ibid. 
9
 Ibid.  
10
 Jonathan Bate and Eric Rasmussen (ed), Romeo and Juliet by William Shakespeare (Palgrave Macmillan 
2009) scene II.  
  102
just as sweet’—it might not have the same effect, symbolically for sure and substantively 
possibly, if it were to be treated as an ordinary law rather than a constitutional instrument. 
Bagehot’s discovery that there are ‘dignified parts’ and ‘efficient parts’ of the English 
constitution shows that the constitution not only works in substance, but also in name or in 
form —the dignified parts ‘excite and preserve the reverence of the population’, while in fact 
it is the ‘efficient parts’ that ‘works and rules’.
11
 The Basic law would certainly be placed on a 
more dignified position and consequently could be more capable of, to paraphrase Bagehot, 
exciting and preserving the reverence of the population of Hong Kong, if it can be labelled as 
the constitution of Hong Kong. On the other hand, whether or not the Basic Law can be 
taken as the constitution of Hong Kong might also have deeper implications to the 
understanding of the constitutional status of the HKSAR within the PRC. Indeed, this is not a 
mere matter of terminology, but a matter of significant constitutional implications.   
 
That is probably one of the main reasons why many mainland scholars, including those who 
were drafters of the Basic Law, have consistently refused to take the Basic Law as the 
constitution of Hong Kong. A most representative view is that the Basic Law is just an 
ordinary law enacted pursuant to the PRC Constitution; as such, it cannot be in and of itself 
a constitution.
12
 One of the mainland leading scholars on the Basic Law, Xiao, expressly 
denies any appropriateness in calling the Basic Law a constitution; neither does he think it 
appropriate to call it a semi-constitution. In his view, both are wrong perceptions of the 
Basic Law, for the HKSAR is not a country, but an administrative region of the PRC, and as 
such it simply cannot have its own constitution.
13
 For Xiao, the Basic Law is simply a basic 
law
14
 which enjoys equal legal status as other basic laws enacted pursuant to the PRC 
constitution.
15
 However, Xiao admits that the Basic Law is different from other basic laws in 
that it embodies the OCTS policies and accordingly delineates powers between the central 
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authorities and the HKSAR.
16
  
  
The HKSAR courts’ position, as expressly stated in both Ma Wai Kwan and Ng Ka Ling, is that 
the Basic Law is the constitution of Hong Kong as well as a national law of the PRC.
17
 But 
judicial articulation on why the Basic Law can be taken as the constitution of Hong Kong 
seems lacking. In Ma Wai Kwan, for example, the Chief Judge explained his perception of the 
nature of the Basic Law only by looking at its general purpose:      
 
It translates the basic policies enshrined in the Joint Declaration into more practical terms. The essence of 
these policies is that the current social, economic and legal systems in Hong Kong will remain unchanged 
for 50 years. The purpose of the Basic Law is to ensure that these basic policies are implemented and that 
there can be continued stability and prosperity for the HKSAR. Continuity after the change of sovereignty 
is therefore of vital importance.
18
 
 
The CFA in Ng Ka Ling did not offer further explanation either. Rather, it stated 
straightforwardly that  
 
The Basic Law of the [HKSAR] was enacted pursuant to Article 31. It was adopted by the [NPC] and was 
promulgated on 4 April 1990. It became the constitution of the [HKSAR] upon its establishment on 1 July 
1997 when China resumed the exercise of sovereignty over Hong Kong.
19
 
 
Although the courts generally accept that there is a duality of the status of the Basic Law—
that is, the constitution of the HKSAR on the one hand, and a PRC national law on the other, 
judicial approach to the interpretation of the Basic Law, in particular that adopted by the CFA 
(as shall be seen in the next Chapter), has been purely constitutional. In fact, the CFA’s 
assertion of the power of constitutional review is solely based on its position that the Basic 
Law is the constitution of Hong Kong. What bearings the character of the Basic Law being a 
PRC national law might have on the interpretation of the Basic Law as well as on the scope 
of constitutional review vis-à-vis the Basic Law has seldom been considered.  
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From the abovementioned different and conflicting perceptions of the Basic Law, it can be 
submitted that the question of whether or not the Basic Law can be taken as the 
constitution of Hong Kong may go to the core of how OCTS should be understood in theory 
and how it is expected to work in practice. To define the constitutional status of the Basic 
Law is therefore a matter of defining the scope of powers that the HKSAR enjoys and its 
relationship with the central authorities. The workability and proper functioning of the new 
constitutional order depend by a large measure on how these two essential aspects of the 
Basic Law regime are to be properly defined. 
 
But before proceeding to examine this question, it may be necessary to ask the general yet 
basic question: what is a constitution? There does not seem to be a well-established and 
concise definition of what a constitution is. However, at a highly general level, it can be said 
that all constitutions are about government. They all deal with these constitutive matters as 
to what a government a country has and how the government is expected to govern. 
Constitutions are often differentiated between written and unwritten constitutions, 
depending on whether there is a single codified instrument expressly titled as ‘the 
Constitution’. In the case of a written constitution, the constitution is the legal instrument 
which sets out the fundamental and superior principles and values of a nation. It usually not 
only describes the institutions of the state, but also allocates power amongst them by laying 
down a number of basic rules which determine the relationship between them.
20
 As has 
been concluded, modern constitutions sprang from the belief in limited government.
21
 And 
for this reason, it is a usual practice that a written constitution places limits on the exercise 
of government power and sets out the rights and duties of individual citizens. It is also a 
common phenomenon that a written constitution is given a higher status in the nation’s 
legal system.
22
 Kelsen, for example, defines the constitution as the supreme law of the state, 
which, he recognizes as a hierarchy of laws.
23
 The supreme status of the constitution is 
ensured by a procedure imbedded in the constitution itself which makes it more difficult to 
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amend it. This is known as the entrenched effect.
24
 In short, a written constitution is a higher 
law, or the fundamental law; it is different from ordinary laws in both substance and status. 
If laws are inevitably intertwined with politics, a constitution is apparently even more so.
25
 
 
This definition, though still a broad one, is nevertheless a narrower one than the common 
usage of the word of constitution (in the way as Wesley-Smith seems to have used) which 
includes, for example, the institutional constitutions of a club, a political party, or a trade 
union. Such common usage of the word is perhaps better to be avoided in constitutional 
discourse, for they blur rather than help to clarify what a constitution is and what it is for.  
 
In light of these understandings and keeping in mind the abovementioned conflicting 
conceptions of the Basic Law, we shall now examine whether the Basic Law is or can be 
taken as the constitution of Hong Kong.  
 
2. The form and substance of the Basic Law 
 
At first glance, the Basic Law does look like a constitution. It apparently has all the features 
that a constitution commonly bears. Even Xiao, who expressly refuses to take the Basic Law 
as a constitution, admits that the overall structure of the Basic Law takes the form of a 
constitution.
26
 The Basic Law has a Preamble, 9 Chapters (all together 160 articles) and 3 
Annexes. This general layout alone might not tell much. A brief look at the substance that is 
fit into this layout is therefore necessary, if the constitutional characteristics of the Basic Law 
are to be revealed. 
 
The Basic Law starts with a preamble—which is obviously often seen only in a written 
constitution, wherein the historical background of the Hong Kong question, the basic 
policies China has adopted towards Hong Kong, which are summed up as OCTS, as well as 
the constitutional basis for and the objective of the enactment of the Basic Law are 
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prescribed, though in the briefest possible way. It is stated in the Preamble that China’s 
decision to resume the exercise of sovereignty over Hong Kong is for the sake of ‘upholding 
national unity and territorial integrity’ as well as ‘maintaining the prosperity and stability of 
Hong Kong’,
27
 and that the Basic Law is enacted ‘in accordance with’ the PRC Constitution, 
‘in order to ensure the implementation of the basic policies of the People's Republic of China 
regarding Hong Kong’.
28
 Compared to the lengthy and much more ideological-oriented 
Preamble to the PRC constitution,
29
 the Preamble to the Basic Law is much shorter, though 
perhaps equally ideologically sensitive — in that it states expressly that the socialist system 
and policies will not be practised in Hong Kong. As is known, the American Constitution also 
begins with a Preamble, wherein it is stated that it is ‘We the people’ who ‘do ordain and 
establish this Constitution’ and that the purpose of making the constitution is ‘in order to 
form a more perfect union’ and inter alia, to ‘secure the blessings of liberty to ourselves and 
our posterity’.  These words are very likely to sound more pleasant to the ears of common 
human beings than the political slogans as seen in, for example, the Preamble of the PRC 
constitution. Nevertheless, the functional purpose of a preamble, i.e., for stating the 
legitimacy and the purpose of making the enactment, is very much the same, either with the 
Basic Law, the PRC constitution or the American constitution. The fact that the Basic Law has 
such a preamble already shows that it is in a markedly way different from ordinary 
legislation.    
 
Chapter 1 of the Basic Law prescribes the general principles that govern the establishment 
and the operation of the HKSAR. These principles are the transfiguration of the major 
policies of OCTS, i.e. ‘a high degree of autonomy’, ‘Hong Kong people ruling Hong Kong’ and 
the maintaining of the capitalist system. Thus, it is provided, at the very beginning, that the 
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HKSAR is an inalienable part of the PRC,
30
 thus making clear the principle of ‘one country’. 
This is immediately followed by the provision that the NPC authorizes the HKSAR ‘to exercise 
a high degree of autonomy and enjoy executive, legislative and independent judicial power, 
including that of final adjudication, in accordance with the provisions of this Law’,
31
 thus 
guaranteeing a high degree of autonomy. The maintaining of another system as different 
from that in the mainland is ensured by prescribing: (1) that the socialist system and policies 
shall not be practised in the HKSAR, and the previous capitalist system and way of life in 
Hong Kong shall remain unchanged for 50 years;
32
 and (2) that the laws previously in force in 
Hong Kong, including the common law, shall be maintained.
33
 The principle of Hong Kong 
people ruling Hong Kong is ensured by prescribing that the executive authorities and 
legislature of the HKSAR shall be composed of permanent residents of Hong Kong.
34
 As a 
general principle, it is also provided that the HKSAR shall safeguard the rights and freedoms 
of its residents as well as of other persons in the Region.
35
 Moreover, to further embody 
HKSAR’s distinctive status within the PRC, it is provided that the HKSAR, apart from 
displaying the national flag and national emblem, may also use a regional flag and regional 
emblem.
36
  
 
Based upon these principles, the Basic Law then goes on to stipulate in subsequent chapters: 
(1) the relationship between the Central Authorities and the HKSAR,
37
 (2) the fundamental 
rights and duties of the residents,
38
 (3) the political structure of the HKSAR,
39
 (4) economy,
40
 
(5) education, science, culture, sports, religion, labour and social services,
41
 (6) external 
affairs,
42
 (7) the interpretation and amendment of the Basic Law.
43
 The last chapter of the 
Basic Law is clearly only for transition purpose; it consists of only one article whereby it is 
provided that upon the establishment of the HKSAR the laws previously in force in Hong 
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Kong shall, subject to certain conditions, be adopted as laws of the HKSAR and that 
documents, certificates, contracts, and rights and obligations valid under the laws previously 
in force in Hong Kong shall continue to be valid and be recognized and protected by the 
HKSAR, provided that they do not contravene the Basic Law.
44
  
 
It may not be necessary to go through in more detail the provisions in those chapters of the 
Basic Law. Looking at the above brief accounts and recalling the Preamble and the general 
principles, students of constitutional law might already get the impression that the Basic 
Law is undoubtedly all about government, though mainly about the HKSAR government; it 
delineates powers between the HKSAR and the central authorizes; it also lays down rules 
according to which the intra-governmental relationship and the state-citizen relationship 
within the HKSAR are to be regulated. In this regard, one can hardly disagree with Wesley-
Smith that the Basic Law is indeed a constitution in that ‘it sets out a binding framework’ for 
government in HKSAR.
45
  
 
However, two specific provisions of the Basic Law have to be mentioned, because they 
reveal in a more technical way the constitutional characteristics of the Basic Law. One is the 
supremacy clause contained in Article 11 (2) which reads:  
 
No law enacted by the legislature of the Hong Kong Special Administrative Region shall contravene this 
Law. 
 
Apparently, the wielding of supremacy is a fundamental function that can normally be given 
to and carried out by a constitution. If the making of the Basic law, to use Cappelletti’s word, 
positivizes the policies of OCTS, then by virtue of Article 11 (2), this positivization is a making 
of a higher law. Thus, one thing is for sure: at least within the HKSAR, the Basic Law is the 
supreme or the fundamental law.  
 
The other provision is Article 159 which stipulates the power to amend the Basic Law and 
the procedure according to which amendments can be made. According to Article 159, the 
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power of amendment belongs to the NPC. But the NPCSC, the State Council and the HKSAR 
are the three organs that have the power to propose an amendment. The procedure as to 
how the NPCSC or the State Council may propose an amendment is missing. As far as the 
HKSAR is concerned, if it wants to propose an amendment, it has to follow this procedure:  
 
Amendment bills from the [HKSAR] shall be submitted to the [NPC] by the delegation of the Region to the 
NPC after obtaining the consent of two-thirds of the deputies of the Region to the NPC, two-thirds of all 
the members of the Legislative Council of the Region, and the Chief Executive of the Region. 
 
For any amendment bill, either proposed by the NPCSC or the State Council, or the HKSAR, 
the Basic Law Committee (BLC)
46
 must be consulted before it can be put on the agenda of 
the NPC. But again, the procedure according to which the NPC will exercise the power of 
amendment is lacking in Article 159.  
 
However, as a general principle governing the amending of the Basic Law, it is provided in 
Article 159 that  
 
No amendment to this Law shall contravene the established basic policies of the People's Republic of 
China regarding Hong Kong. 
 
Thus, despite any defect in Article 159 (especially as the procedure of amendment is 
concerned), the legal effect is that the Basic Law is entrenched. This is obvious because 
there are not only substantive but also procedural limits which make it more difficult to 
amend the Basic Law. For those mainland scholars who refuse to take the Basic Law as a 
constitution, their position cannot be convincingly defended without explaining this 
entrenched effect, and of course, the supremacy clause as well. As mainland scholars all 
know, no ordinary law in China needs to go through such strict procedures to get repealed or 
amended.
47
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From the form and substance of the Basic Law so far discussed, it seems rather obvious that 
the Basic Law does carry with it most characteristics of a modern constitution. This said, 
however, it may still be too soon to conclude that it is the constitution of Hong Kong. The 
form and the substance alone may turn out to be insufficient. There is another and perhaps 
the more fundamental question to be answered: can Hong Kong, itself being an inalienable 
part of China which is a unitary state, have its own constitution?  
 
3. The unitary and federal arguments 
 
Indeed, the very reason to question the Basic Law as the constitution of Hong Kong, as is 
argued by many mainland legal experts, is the conventional doctrine that a non-state entity 
in a unitary country does not have its own constitution. This is because, unlike a constituent 
unit in a federal system, a non-state entity is not in itself sovereign, whereas a constituent 
unit in a federation was a sovereign state before the union and retains part of its sovereignty 
thereafter. Accordingly, Hong Kong, being part of China, cannot and is not allowed to have a 
constitution of its own, simply because China is, as is proclaimed in its Constitution, a unitary 
country.
48
 However, this position may be open to challenge from two fronts. First, people 
like Wesley-Smith who holds the common usage of the word ‘constitution’ would doubt if 
this conventional understanding still holds good in modern constitutional theory. Secondly, it 
might be argued, (in fact it was argued during the drafting of the Basic Law), that the 
adoption of OTCS could have changed China from a unitary system into a federal or quasi-
federal one
49
 and consequently made it possible for Hong Kong to have its own constitution, 
just as, for example, the member states in the US having theirs. We shall discuss these two 
possible challenges in turn.  
 
3.1 Can a non-state entity have its own constitution? 
 
If the definition of a constitution is confined, as mentioned at the end of last section, to the 
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48
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fundamental law of a nation, it seems that the conventional understanding that a non-state 
entity may not have a constitution of its own still stands. By ‘non-state’, it means that the 
entity, whatever it might be referred to, is not independent and therefore not in itself 
sovereign. The definition of sovereignty, as advocated by Blackstone as meaning that ‘[t]here 
is and must be in every state a supreme, irresistible, absolute and uncontrolled authority, in 
which the right of sovereignty resides,’
50
 is, for many modern commentators, out of date. 
Views have also been expressed that sovereignty is neither necessary to the existence of law 
and state, nor even desirable.’
51
 Still, it is argued that the idea of sovereignty is so utterly 
incompatible with modern constitutional democracy that, if we take it seriously, we cannot 
have constitutional law, and that it is a mistake of some kind of absent-mindedness to speak 
of law and constitution in relation to sovereignty.
52
 
 
But one thing the history of modern constitutions clearly shows is that state sovereignty 
(expressed first and foremost in the form of state independence) is the necessary, if not the 
sufficient, pre-condition of making a constitution. We may look at two episodes to illustrate 
this point.   
 
One is the first wave of constitution making in human history which took place in the late 
18
th
 and early 19
th
 centuries. That was a time when many new states were created and the 
old ones reorganized their political structure. New states were created as the result of 
former colonies breaking their sovereign ties with the imperial regimes. Thus, the American 
Revolution led to the independence of the 13 former British colonies, which, upon the newly 
gained independence, made their own constitutions (Charters). Later, driven by the need for 
stronger common defence and better common welfare, the newly independent states 
sought to form a more perfect union. The federal Constitution was therefore made, giving 
birth to a new sovereign country—the United States.
53
 The American example was widely 
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followed.
54
 Constitutions were produced in Latin America after the independence 
movement claimed victory in the formal Spanish or Portuguese colonies and later in Asia 
and in Africa as the result of the decolonization process.
55
 For all these new-born states, 
sovereignty (independence) is clearly the precondition for making a constitution; that 
precondition is a matter of political fact, rather than a matter of law.  
 
The other is the constitution-making in the case of some other former British colonies, 
which were often referred to as Dominions. The constitutions of such former British colonies 
as South Africa, Ceylon, Australia, New Zealand and Canada were, in the first place, given or 
imposed by Westminster Parliament rather than home-made.
56
 Yet, it can hardly be taken as 
anything but a truth that the enacting of such a constitution was a de facto withdrawal of 
sovereign control by the Imperial Empire, and a full independent status established on the 
side of the colony concerned. Indeed as one English commentator notes, as the result of the 
early revolution against colonization, ‘the relationship between Britain and its colonies may 
be characterized as the movement from full British sovereignty over the territories through 
to increasing self-government and independence’.
57
 Therefore, although the waiving of 
sovereignty by the imperial power was effectuated via a Westminster legal measure, the 
territory’s reception of an independent status was in most cases celebrated in the colony as 
a political victory—a political turn which in their eyes was irreversible once it had started. As 
the Supreme Court of South Africa proudly declared, ‘freedom once conferred cannot be 
revoked’.
58
 The Statute of Westminster Act 1931 claims to maintain Parliament’s power to 
legislate for the Dominions.
59
 But as Lord Sankey said, ‘that is theory and has no relation to 
realities’.
60
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If we return from history back to the present day, the status quo in the UK might offer a 
good case to examine the question of whether a non-state part in a unitary country has its 
own constitution. The UK, as is generally known, is a unitary country, which consists four 
distinctive parts—two of which used to be sovereign countries: England and Scotland. The 
fundamental law of the United Kingdom (as it is now) is of course the British Constitution 
embedded in the principle of parliamentary sovereignty. The Queen in Parliament (at 
Westminster) is the sovereign. This being the case, then the question to be asked is: is there 
also, say, a Scottish Constitution? It would not be surprising at all if someone stands up and 
begins to talk of ‘the Scottish Constitution’ as if there were one. But it might be a bit 
surprising that no major work on British constitutional law seems to have ever used that 
phraseology. The Act of Union 1707, which brought Scotland into the United Kingdom, and 
the Scotland Act 1998 which devolves power from Parliament at Westminster to the Scottish 
Parliament at Holyrood, are certainly of great constitutional significance. But they are 
apparently parts of the whole British Constitution. As such, does it make sense or is it 
appropriate to call them the constitution of Scotland? As mentioned in Chapter I, Laws LJ in 
Thoburn defined the Scotland Act as a ‘constitutional statute’; he could have referred to it as 
the Scottish Constitution if his Lordship had considered that a correct way of putting it. And 
we have yet to find any Scottish courts’ opinion which expressly refers the Scotland Act or 
the Act of Union 1707 as the constitution of Scotland. Some might say, as Wesley-Smith 
probably would, that this is a mere and trivial matter of phraseology. If this is to be taken as 
such, the great constitutional implications that the deliberate judicial choice of words bears 
might have been wrongly neglected.  
 
That there would not be a Scottish constitution until and unless Scotland regains full 
independence may be further illustrated by the Scottish National Party’s (SNP) blueprint 
draft of ‘the Scottish Constitution’. That draft was made, as the principal draftsman 
admitted, on the vision of Scotland’s ‘ceasing to be an incorporated part of the UK’.
61
 The 
SNP has long been campaigning for Scottish independence and it has accelerated this 
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campaign since its overwhelming victory in the Scottish parliamentary elections in 2011. As 
a matter of fact, at the time of writing, a Scottish ‘in’ as well as a Scottish ‘out’ campaign is 
going on in the UK and a referendum on Scottish independence is going to be held in 2014. If 
the ‘Out’ camp wins, then there will certainly be a Scottish Constitution.  
 
The case of Quebec in Canada, or the Basque region in Spain might also be good cases to 
examine the question of whether a non-state region may have its own constitution. But due 
to space limit, they shall not be examined here. Suffice it to just note that given Canada is a 
federal country,
62
 it might well be appropriate to speak of ‘the constitution of Quebec’, even 
though, unlike a state in the US having its written constitution titled as such, there is in 
Quebec not a document called as such.
63
 Basque is one of the ‘Self-governing Communities’ 
in Spain.
64
 Under the Spanish Constitution, those Self-governing Communities do have a high 
degree of autonomy.
65
 But under the Spanish parliamentary monarchy political system, it is 
the central government that retains full sovereignty.
66
  
 
To sum up, it seems that for a regional part of a unitary system, it is at least not scientific, 
nor is it appropriate, to say that it has its own constitution. In opposing to taking the Basic 
Law as the constitution of Hong Kong, the mainland scholars have always held the view that 
the constitution is the embodiment of state sovereignty and that under a unitary system 
state, there is only one sovereign, one constitution that embodies the sovereignty and one 
central government that exercises the highest power of the state.
67
 From what is discussed 
above, it seems that they might have a point.  
 
3.2 Has the adoption of OCTS turned China into a federal or quasi-federal system?    
 
This is seemingly a much trickier problem. According to Wheare, the fundamental difference 
between a unitary and a federal constitutional order lies in here: in a federation the central 
                                                        
62
 Peter W Hogg, Constitutional law of Canada (Scarborough, Ont: Carswell 1997) 108.  
63
 It should be noted that Quebec does have its own Charter of Rights.  
64
 The Spanish Constitution, s.137.  
65
 Ibid Chapter 3.  
66
 For an interesting study of those minority communities within the Spanish constitutional order, see generally 
Daniele Conversi, 'The Smooth Transition: Spain’s 1978 Constitution and the Nationalities Question' (2002) 4 
National Identities 223-244.  
67
 This is a commonly shared view amongst the Chinese mainland’s constitutional lawyers.  
  115
government and the governments of the constituent parts each have their own area of 
powers and exercise them without being controlled by the other; whereas in a unitary 
constitution, there is no such division of powers between the centre and its local 
governments, and the legislature of the whole country is supreme.
68
 Wheare has been 
criticized for unduly stressing the separateness and distinct spheres of the central and 
regional authorities.
69
 But as Hogg admits, his definition of federalism remains sound as far 
as the main features that reveal the difference between the two types of systems are 
concerned.
70
 In other words, the crucial thing in distinguishing the two types of systems is to 
find whether there is such a division of powers between the centre and the local 
governments — the kind of division that does not allow control or intervention from the 
other side of that division. If there is such a division, it is a federal system; if not, it is a 
unitary one. It is not important as to where the dividing line is drawn, but whether it is 
drawn at all.  
 
If we follow this line, then in order to answer the question this subsection title asks, this 
question must be asked and answered first: does the Basic Law ‘divide’ the area of powers 
between HKSAR and the Central Authorities, and does it divide powers in such a way that 
does not allow, say, control or intervention from the central government?  
 
According to the Basic Law, the HKSAR is, first and foremost, an inalienable part of the PRC,
71
 
and it is established as ‘a local administrative region’ of the PRC that comes directly under 
the Central People’s Government.
72
 Read together, the subordination of the HKSAR to the 
Central Government seems sufficiently clear. But if we use sharpened awareness of words to 
sharpen our perception of law, as Austin reminds us that we should,
73
 the particular choice 
of words of ‘local’ and ‘administrative’ to define the ‘region’ might have a lot more to add to 
the understanding of the subordinate status of the HKSAR. In the Chinese Constitution, the 
provinces, and the provinces-level metropolitan cities as well as the so called minority 
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nationalities autonomous regions, are all local administrative regions that come directly 
under the Central People’s Government.
74
 There is no division of power, of the kind that 
Wheare has in mind, between the Central Government and the local administrative regions. 
The principle of ‘the people's democratic dictatorship’
75
 upon which the new red state was 
founded might have made the thinking of such a division of powers sound not only wishful 
but funny. Not to mention the strict party central control (as a matter of fact, the most 
powerful man in a province is not the province’ executive head but the party secretary who 
answers to the general party secretary in Beijing),
76
 in all aspects of the administration of 
local provinces, central control and intervention are enormous. The five-year economic 
development plan that is adopted between each period of every five years is a good 
example. Moreover, provinces are allowed to make local legislation, but any provincial 
legislation, if found in conflict with NPCSC’s legislation or the administrative legislation made 
by the Central Government, will be overridden or disapplied.
77
 What ‘local’ and 
‘administrative’ in the Basic Law mean has to been understood in this context.  
 
Of course, as Xiao explains, although likewise coming directly under the Central People’s 
government, the relationship between the HKSAR and the Central Government is 
fundamentally different from that between a province and the Central Government. 
Obviously, the differences lie in OCTS, under which the HKSAR has truly a different political, 
social and legal system and a genuine high degree of autonomy. In comparison to the 
powers a province in the mainland has, the high degree of autonomy the HKSAR enjoys is 
out of question. The HKSAR makes its own laws (apart from a few national laws applying to 
the region);
78
 it has its own judicial system which decides all the cases in the region and no 
appeal whatsoever is to be made to the People’s Supreme Court in Beijing;
79
 it decides its 
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own financial, economic, welfare, educational, etc., policies;
80
 it levies taxes on its own and 
spends the money on its own and not a single penny is to be given to the Central 
Government;
81
 it issues its own currency;
82
 it issues its own passport and maintains its own 
immigration control;
83
 it keeps its own police;
84
 it has its own independent Commission 
Against Corruption and its own Commission of Audit,
85
 et al. These and many other things, a 
provincial government in the mainland does not have the power to do.
86
 Moreover, the 
Chief Executive of the HKSAR is, in a true sense, elected — though many people in Hong 
Kong have long been complaining that the elections are held within a small circle.
87
 In the 
mainland, the provincial executive heads and party secretaries are often said (in official 
media) to have been ‘duly elected’ by the provincial People’s Congresses, but one might 
daresay that not even an ordinary Chinese man of ordinary wit would believe they are truly 
and duly elected, at least not in the democratic sense of that word.
88
 To demonstrate the 
difference furthermore, one might note that not only the head of the HKSAR will never be a 
communist party secretary, as is the case in a province in the mainland, but even the 
Communist Party itself is not legally registered in Hong Kong.
89
 This said, however, since the 
Chief Executive is held under the Basic Law to be responsible to the central government, he 
is thus in a way responsible to the Communist Party’s Politburo in Beijing. In that remote 
sense, the Chief Executive of the HKSAR is in quite the same position as a provincial party 
secretary is in.         
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Academic studies have concluded that Hong Kong as an autonomous region has a much 
wider scope of power than a constituent state in any federation or any autonomous regions 
now existing in the world.
90
 This seems largely true, but we are not going to go into much 
more detailed comparison. An example might help to show the point. Apart from the above 
mentioned independent economic powers (including the power to issue its own currency), a 
power that the HKSAR has but no other autonomies seem to have is that of final 
adjudication. For a devolved Scotland, for example, although it maintains a different legal 
system (including a different judicial system), the power of final adjudication in civil and 
devolution issues is not in the Scottish courts but in what is now the Supreme Court of the 
United Kingdom.
91
    
 
But the above discussion has not yet fully answered the question of whether the Basic Law 
divides the power between the HKSAR and the central authorities in such the way as 
Wheare suggests would distinguish a federal system from a unitary one. For the matter here 
is not really about the scope of the HKSAR’s power, but its nature.  
 
The answer to that question of division of powers may be lying in Article 2 of the Basic Law 
which provides that the NPC authorizes the HKSAR to exercise a high degree of autonomy. 
The word ‘authorizes’ is crucial. Literarily speaking, to ‘authorize’ is to give the power or the 
permission needed for someone to do something, which, if done without prior 
authorization, would be illegal. In this sense, it seems that Article 2 can hardly take us 
anywhere save to conclude that Hong Kong’s autonomy, regardless its degree, is essentially 
an authorized one. That is to say, the powers of the HKSAR are not inherent in the HKSAR 
but given by the central government. At least, this is the position that Beijing holds. As the 
Chairman of the NPCSC said at the 10
th
 Anniversary of the promulgation of the Basic Law, 
the scope of the powers of the HKSAR ‘is within the authorization of the NPC, no more and 
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no less, though more power may be authorized if needed’.
92
 
 
One way to question that authorization of powers is not division of powers as Wheare has 
understood it is to see whether such authorization is rescindable. In the case of the Basic 
Law, it seems that it is, at least in pure theory. On the one hand, Article 5 provides that the 
previous capitalist system and way of life in Hong Kong shall remain unchanged for 50 years. 
What will happen after the span of 50 years (starting from 1 July 1997) ends? Deng once said 
that the OCTS policy would not change in the 50 years period, nor would it be necessary to 
change it after that. However, he then added, if changes were needed, they would only be 
made for the better.
93
 But this is at best only a political guarantee. The Basic Law itself says 
nothing about the future after the promised 50 years. A literal reading of Article 5 certainly 
cannot exclude the possibility of change or even the abandonment of OCTS. On the other 
hand, as mentioned in the last section, the power to amend the Basic Law belongs to the 
NPC. Although the HKSAR is given a role to propose an amendment bill, it is up to the NPC to 
make the final decision on any amendments. It is true that there are Hong Kong delegates to 
the NPC. But not only they do not have sufficient votes to frustrate a NPC decision, their 
duty to the NPC is ‘to participate in the management of state affairs’ rather than to help the 
HKSAR government to govern Hong Kong.
94
 In both senses, the final decision on any 
amendment to the Basic Law apparently does not need the consent of the HKSAR. 
Moreover, even within the 50 years period, the authorization of powers might be 
temporarily withheld or suspended, if the NPCSC declares a state of war or a state of 
emergency in Hong Kong. As provided in Article 18, in those circumstances, relevant national 
laws will be applied in the Region. In that case and to that extent, the effect is, of course, 
‘one country, one system’.  
 
Only from the authorization perspective can we perhaps resolve the ‘curious paradox’ Ghai 
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finds himself in.
95
 In his efforts to identify the scope of autonomy that the HKSAR is 
promised to have, Ghai notices such a paradox: while the HKSAR has a wider scope of 
autonomy than other autonomous regions or a constituent state in a federation, its exercise 
of those autonomous powers will be subject to closer scrutiny and greater supervision than 
in elsewhere.
96
 But looking from the angle of authorization, this paradox is quite possibly 
misconceived. With authorization, there certainly comes scrutiny or supervision from the 
authorizer, the greater scope of authorization, the greater scrutiny or closer supervision. 
There seems nothing paradoxical about that; rather it is a straightforward logic inherent in 
the nature of authorization. Thus, only if Hong Kong were to be taken as a ‘constituent unit’ 
of a ‘federal China’, and the Basic Law to be understood as dividing the powers between 
Hong Kong and the ‘federal’ central government, would then such scrutiny or supervision 
strike us as paradoxical.  
 
Another difficulty that Ghai finds in identifying the scope the HKSAR’s autonomy is the 
question of whether the HKSAR has the residual powers which have not been expressly 
provided in the Basic Law. This question had been discussed during the drafting of the Basic 
Law but had been dismissed by the mainland officials and academic commentators alike as 
irrelevant in Hong Kong’s context.
97
 Again, the main argument upon which the claim for 
residual powers was dismissed is that the HKSAR under the Basic Law is not a constituent 
state in a federation, and that only in a federal system that the constituent unit has the 
residual powers which are those it has not surrendered to the federal central government.
98
 
In the mainlanders’ view, if one wishes to speak of residual powers, the truth is that all 
residual powers reside in the hands of the central authorities.
99
 This might not sound very 
pleasant to many Hong Kong ears. But it is the very truth, unless the HKSAR were to be 
understood as a constituent unit in a federal China. The American Constitution is a typical 
federal system. Therefore in its 10
th
 Amendment, it is expressly stated that residual powers 
belong to the people of each member state.
100
 In contrast, under the devolution 
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arrangements in the UK, all matters that are not devolved to the devolved regions are 
‘reserved matters’ of which the power to decide resides in Parliament at Westminster.
101
 
Indeed, the Basic Law itself has clearly, if not quite expressly, stated that residual powers 
belong to the central government. In Article 20, it is provided that the HKSAR ‘may enjoy 
other powers granted to it’ by the Central Authorities.
102
 If the HKSAR were to have residual 
powers, this provision would be entirely redundant and utterly senseless at best, and 
fundamentally contradictory to the whole Basic Law scheme at worst. In practice, new 
powers have actually been granted to the HKSAR via Article 20.
103
 Thus, not only in theory, 
but also in practice, the HKSAR does not have residual powers under the Basic Law. If it 
wants more powers, what it can do is just ask.   
 
If the Basic Law only ‘authorizes’ a high degree of autonomy for the HKSAR, there is certainly 
not the kind of ‘division of powers’ between the HKSAR and the central government — the 
kind of division, as Wheare has understood it, that establishes a federal system. Of course, in 
defining the scope of the region’s autonomy, the Basic Law inevitably has to draw a line 
delineating what is within and what is beyond autonomy. However, this line is only there to 
demonstrate the scope of ‘authorization’; it does not exclude possible interference or 
control by the Central Authorities. Although it would be politically disastrous if the central 
authorities intervene with or control the affairs within the domain of the Region’s autonomy, 
in strictly legal terms, they can certainly do so if they feel necessary or compelled to. If we 
recall what is said in the Preamble, the Basic Law carries with it the expectation of 
‘upholding national unity and territorial integrity’, as well as ‘maintaining the prosperity and 
stability of Hong Kong’. At the macro level of sovereignty, the ultimate responsibility over 
Hong Kong is on the shoulders of the communists in Beijing. If Hong Kong failed, shame 
would be on them, not the Hong Kong people. In that ultimate sense, it seems that the 
central authorities do have the moral and political obligation to interfere with Hong Kong’s 
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autonomous affairs when extremely necessary.
104
 At the micro level, the central authorities 
surely retain the power to intervene through the interpretation of the Basic Law, for, as will 
be discussed in detail in next Chapter, the final power of interpretation of the Basic Law—
not only the provisions relating to the central authorities responsibilities, but also the 
provisions conferring autonomy to the Region, is vested in the NPCSC. 
 
By now, it seems sufficiently clear that the HKSAR is but an autonomous administrative 
region of a unitary China. China’s unitary constitutional system has not been changed into a 
federal or quasi-federal one as the result of the adoption of OCTS in Hong Kong in 1997 (and 
later in Macau in 1999).
105
 It follows that it is perhaps wrong, at least misleading, to take the 
Basic Law as the constitution of Hong Kong. For taking it as such may be tantamount to 
perceiving the OCTS arrangement as a federation rather than a framework which is in itself 
new and unique. But on the other hand, as we have shown in the previous section, the Basic 
Law does look like a constitution, and it may well be that it truly functions as such. Thus, it 
could be just as misleading to regard it, as many mainland scholars do, as merely an ordinary 
national law. With these two seemingly contradicting factors, we seem to find ourselves in a 
dilemma; we are left with the real difficulty: how to define the Basic Law? 
 
4. The Basic Law: the PRC Constitution in Hong Kong 
 
The innovativeness of the OCTS formula inevitably requires innovative constitutional 
arrangements. A piece of ordinary legislation may not be sufficient to serve this purpose. As 
there are clearly constitutional matters involved, there has got to be an instrument of 
constitutional nature to do this job. In this sense, the Basic Law, which positivizes OCTS into 
the basic rules according to which the HKSAR has been established and is expected to work, 
is undoubtedly a constitutional instrument. It has a distinctive constitutional nature, and for 
this reason, it cannot be regarded as merely an ordinary national law of the PRC. However, 
for the reasons discussed in the last section, it seems that neither should the Basic Law, in 
and of itself, be taken as the constitution of the HKSAR.  
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A proper way to perceive the Basic Law is perhaps this: the Basic Law is the PRC Constitution 
in the HKSAR. This conception carries with it two interrelated dimensions: one is that the 
Basic Law operates in the HKSAR in the behalf of the national Constitution; the other is that 
it is not the Basic Law alone, but the Constitution with the Basic Law together that is the 
constitution of Hong Kong. Such a perception may appear somewhat anomalous, but 
arguably it has to be so given that OCTS itself is an unprecedented and creative 
constitutional arrangement. Seen in this way, at least the political and legal confusion that 
has been caused by the perception that the HKSAR might have its own constitution can be 
dissipated, while at the same time the constitutional nature of the Basic Law confirmed. We 
find no better analogy of this conception of the Basic Law than the Trinitarian theory in 
Christian theology where the God, the Son and the Holy Spirit are three but one.  
 
The two dimensions of this proposition of the Basic Law can be further demonstrated by 
exploring the question of whether the PRC Constitution applies to the HKSAR. As with the 
residual power issue, the question was also debated during the drafting of the Basic Law. 
This question presumes such a dilemma: if the national Constitution is to apply to Hong 
Kong, then the socialist system entrenched in the Constitution will, as a matter of logic, be 
applicable to Hong Kong, which in turn will then make it impossible to maintain the previous 
capitalist system; if, on the other hand, the Constitution is not to be applied to Hong Kong, 
then the resumption of the exercise of sovereignty over Hong Kong is simply impossible, 
since the Constitution itself establishes and legitimizes the exercise of state sovereignty. Put 
it simpler, if the national Constitution is to apply in Hong Kong, then there will not be ‘two 
systems’; if it is not to apply, then there is no longer ‘one country’.  
 
Many mainland scholars hold the view that the national Constitution ‘as a whole’—meaning 
demonstrating and exercising sovereignty — must apply to Hong Kong.
106
 Some Hong Kong 
commentators also share this view.
107
 But this ‘application as a whole’ argument would not 
make much sense if it remains unclear as to how or what part of the Constitution will 
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actually apply to Hong Kong. To this, many mainland scholars submit that those provisions of 
the Constitution which provide for the socialist system are not applicable, while those 
provisions concerning state sovereignty, including for example, provisions concerning 
national defence and foreign affairs certainly are and must be. During the drafting of the 
Basic Law, it had been submitted that those PRC Constitution provisions that are applicable 
to the HKSAR should be listed in the Basic Law. But this idea was rejected, on the ground 
that it was considered as unnecessary and technically impossible to do so.
108
 For the Hong 
Kong academics, on the other hand, a failure to make such a list amounts to leaving the 
question of the applicability of the PRC Constitution in Hong Kong unanswered, the 
consequence of which is to make it almost impossible to understand the true meaning of the 
Basic Law.
109
 
 
But if we take the Basic Law as the Constitution in the HKSAR, the issue of the applicability of 
the PRC Constitution in the HKSAR might be easier to understand. Taken as such, the Basic 
Law is a part of the Constitution—though a distinctive part, its meaning is not to be found if 
taken out of the context of the Constitution. Indeed, as stated in the Preamble of the Basic 
Law, the Basic Law was enacted pursuant to the national Constitution. The principle of ‘one 
country, two systems’ is embedded in Article 31 of the Constitution. But Article 31 itself does 
not provide in detail the social, political and legal systems to be practised in that region, 
hence leaving the degree of autonomy undetermined. Thus, by fulfilling what has been left 
open by Article 31, the Basic Law is in essence an implementation measure of Article 31. In 
this sense, as the logic may go, the Basic Law is not understandable if separated from the 
Constitution, in so much as Article 31 might not understandable if without reading it 
together with other provisions of the Constitution.  
 
It follows that the Basic Law cannot be self-contained; its true meaning can only be found 
when read with the Constitution. Ghai seems somewhat self-contradictory when he claims, 
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on the one hand, that the true meaning of the Basic Law is impossible to be identified if it is 
not clear what provisions of the Constitution applied to Hong Kong, and on the other, that 
the Basic Law is a self-contained instrument.
110
 Indeed many of the difficulties which Ghai 
has noted in his search for the true meaning of the Basic Law can be lifted, if the Basic Law is 
not to be read as a self-contained document but read with the national Constitution. 
 
One of the things that Ghai finds particularly problematic in the understanding of the Basic 
Law is the introduction of the concept of sovereignty in the relations ‘between China and 
Hong Kong’. ‘Who is the ‘sovereign’, he asks, ‘what is the content of this sovereignty’, ‘what 
precise relationship ‘sovereignty’ connotes or produces between Hong Kong and China’, or, 
‘what does ‘sovereignty’ mean for the Basic Law?’
111
 Indeed, one cannot find in the text of 
the Basic Law any straightforward answers to these questions. But by stating that the HKSAR 
is an inalienable part of China, that it is an administrative region coming directly under the 
Central Government, and that the power of interpretation of the Basic Law is vested in the 
NPCSC, the Basic Law apparently has dealt with the sovereignty issue, perhaps as much as 
the drafters had felt as necessary. Yet to answer Ghai’s questions, one has to go from the 
Basic Law on to the PRC Constitution.  
 
To explain it a bit further, if one wants to know what it means by saying that Hong Kong ‘is 
an inalienable part of the People’s Republic of China’, then one has to find out in the Chinese 
Constitution what ‘the People’s Republic of China’ is in the first place. Likewise, one has to 
go to the PRC Constitution to find out what ‘coming directly under the Central People’s 
Government’ means, or indeed what the ‘Central People’s Government’ is. As mentioned in 
the last subsection, only when one sees the fact that China is a communist party-state, then 
can he get the true picture of what OCTS in the HKSAR is. In other words, although the 
HKSAR practises the capitalist social system, it is nonetheless a part of a communist party-
state; although it enjoys a high degree of autonomy, it is ultimately answerable to the 
Central Government, the leadership of which is, of course, communist. Truly, in normal 
circumstances, one would believe that the communist leadership in Beijing will not interfere 
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with the HKSAR’s autonomous affairs. But this does not change any part of the constitutional 
status of the HKSAR at all: it is subordinate to the sovereign power in Beijing, politically and 
constitutionally.  
 
There are many more provisions in the Basic Law where the exercise of sovereign power is 
involved, but the understanding of which cannot be complete without reference to the PRC 
Constitution. For example, although the Basic Law (through Article 158) makes it clear that 
the power to interpret the Basic Law is vested in the NPCSC, it does not prescribe what the 
NPCSC is and how it is going to exercise its interpretative the power. The same difficulty lies 
also with the amendment power and its procedure (as mentioned in the last subsection). 
Furthermore, Article 15 provides that the Central Government shall appoint the Chief 
Executive and principal official of the HKSAR; Article 18 provides that the NPCSC may add to 
or delete from the list of national laws that shall be applied in the HKSAR, and that it may 
declare a state of war or a state of emergency in the Region. But neither of them provides 
alongside the respective provision how the Central Government or the NPCSC will exercise 
their respective powers. All these are of course not self-evident in the Basic Law; they have 
to be found in the national Constitution. By the way, even in the text of PRC Constitution 
itself, one may not find the specific procedures, if there is any at all, according to which the 
above mentioned sovereign powers may be exercised. This is perhaps one of the reasons 
why it had been considered technically impossible to list in the Basic Law what provisions of 
the national Constitution apply to the HKSAR. But if we read the Basic Law as part of the 
national Constitution, this does not seem to present any practical problems.  
 
Another problem Ghai has presented is the absence in the Basic Law of an independent 
dispute settlement mechanism between the HKSAR and the central authorities.
112
 In his 
research, he finds that in most autonomous arrangements, disputes of this kind are left to 
courts, a mechanism which ensures that each side gets a fair hearing and that decisions are 
unaffected by bias in favour of one or the other side.
113
 But under the Basic Law, as he 
rightly observes, disputes of this kind arising from the implementation of the Basic Law have 
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to be resolved through its interpretation by the NPCSC, a body, in his view, is ‘as political and 
controlled as one can find’.
114
 Apparently, what worries Ghai is not that there is not a 
mechanism for settling disputes but that the dispute settling mechanism is not 
‘independent’. There may be a point in his scepticism. But that exactly shows our point that 
the true meaning of the Basic Law can only be found if read with the national Constitution. 
Understood in this way, the problem for Ghai is perhaps not the impossibility of finding the 
true meaning of the Basic Law, but the undesirability of finding its true meaning with 
reference to the PRC Constitution.  
 
On the same day when the Basic Law was promulgated, the NPC adopted a Decision 
announcing that the Basic Law was enacted pursuant to the Constitution and is therefore 
constitutional.
115
 This decision was made in response to the disputes arose during the 
drafting process of the Basic law on the question of application of the national Constitution 
in Hong Kong. Given that the Preamble of the Basic Law has already stated that this Law is 
enacted ‘in accordance with the Constitution’, this declaration of constitutionality seems 
somewhat redundant. It nonetheless helps to prove the proposition that the Basic Law, in 
any event, has to be read with the Constitution. 
  
The proposition that the Basic Law is the PRC Constitution in Hong Kong is not complete 
without dealing with the mainland lawyer’s view that the Basic Law is merely an ordinary 
national law. Their opposition to take the Basic Law as the constitution of the HKSAR on this 
basis is probably too technical to be convincing. No doubt, the fact that the Basic Law was 
enacted pursuant to the PRC Constitution indicates that the Constitution is the parent law to 
the Basic Law. But it does not necessarily follow that the Basic Law might not in and of itself 
be a constitution. Looking around the world, there are indeed constitutions which were 
made in pursuance to another constitution. As mentioned in the last subsection, many 
constitutions of former British Dominions were made by the UK Parliament pursuant to the 
British Constitution. Yet they were in and of themselves the Constitution of their respective 
countries. However, this analogy may seem inappropriate since Hong Kong’s return to China 
is fundamentally different from those countries’ independence from British rule. But 
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theoretically speaking, the point is that it is not impossible to enact a constitution for Hong 
Kong in pursuance to the Chinese Constitution, if some constitutional arrangements other 
than OCTS had been adopted for Hong Kong’s return to Chinese rule. Indeed, what matters 
here is obviously not how the enactment was made, but for what purpose and into what 
political settings it was made. 
 
Finally, it should be noted that a proper understanding of the nature of the Basic Law is 
crucial not only to its interpretation in general, but also in particular to the interpretation of 
its supreme status as prescribed by Article 12 of the Basic Law. Taken as the PRC Constitution 
in Hong Kong, the supreme status of the Basic Law in the HKSAR is fortified rather than in 
any sense demeaned.  
 
Conclusion 
 
If constitutional review is only necessary and possible when there is the positivization of a 
higher law which lays down the cornerstone of a constitutional order, then the CFA’s 
assertion that the HKSAR courts have this power under the Basic Law is apparently 
legitimate, for the Basic Law is enacted as a higher law and is expected to be function as 
such. The OCTS policies were only political promises before they had been transfigured or 
positivized into written rules as prescribed in the text of the Basic Law.  
 
Nevertheless, it is not scientific, nor is it appropriate to call the Basic Law the constitution of 
Hong Kong. The very reason is because the HKSAR, under the OCTS arrangement is no more 
than an administrative region of the PRC which is a unitary system. The adoption of OCTS 
has not changed China into a federal or quasi-federal system. Thus, to take the Basic Law the 
constitution of Hong Kong is to confuse the constitutional relationship between the HKSAR 
and its motherland. The curious paradox Ghai thinks that he has discovered is essentially 
misconceived. What Ghai could sensibly feel curious about, though, is perhaps how Hong 
Kong could have been given such a wide scope of autonomous power by a communist 
central government who is devoted to practise ‘people’s democratic dictatorship’. But this is 
apparently a pure political question rather than a debatable legal one. Indeed, it is the 
nature of the power rather than the scope of power that determines Hong Kong’s 
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constitutional status under the OCTS framework. 
 
Nor is it appropriate to treat the Basic Law as an ordinary national law that is of the same 
constitutional status as other basic laws enacted by the NPC. A proper understanding of the 
Basic Law is perhaps that it is part of the PRC Constitution. The proposition that the Basic 
Law is not the constitution of the HKSAR, but the national Constitution in the HKSAR 
suggests that the working of the Basic Law has to be understood with reference to the PRC 
Constitution. In other words, under the OCTS framework, anything that concern ‘two 
systems’ has to be seen in the ‘one country’ context. This proposition of the nature of the 
Basic Law reinforces rather than weakens the supreme status of the Basic Law in the HKSAR. 
This said, however, the proposition that the Basic Law is the national Constitution in the 
HKSAR also suggests that, although the power of constitutional review as asserted by the 
CFA can be justified on the basis of the supremacy of the Basic Law, its scope has to be 
examined in the ‘one country’ context. In this sense, the issue of constitutional review by the 
HKSAR courts is not a matter solely within the SAR’s jurisdiction; rather, it is in essence an 
inter-jurisdictional issue which also involves the authority of the sovereign, the NPCSC in 
particular. This will become clearer when we look at the power to interpret the Basic Law, to 
which, we shall now turn.  
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Chapter IV 
The Interpretation of the Basic Law 
 
Introduction 
 
Like other constitutions, the implementation of the Basic Law ultimately depends on how it 
is interpreted. Questions such as what scope of autonomy the HKSAR enjoys, what the 
relationship between the HKSAR and the central authorities is, what rights and freedoms 
Hong Kong residents have, inter alia, will have to be determined by interpreting the relevant 
provisions of the Basic Law. As with other constitutions, many provisions of the Basic Law 
are framed in broad, principled and sometimes ambiguous terms. The uncertainties therein 
and other grey areas that might be discovered in the text of the Basic Law are likely to give 
rise to disagreements and disputes, the resolution of which necessarily ask for authoritative 
interpretation. If, as Kelsen says, it is the constitution that provides the grounding of 
authority for a whole legal system,
1
 it is the interpretation of the constitution that sustains 
that grounding. Likewise, it is through interpretation that the American constitution has 
become a living instrument which is adaptable to changed times and circumstances.
2
 The 
same may be said with and be expected of the Basic Law. However, whilst the common 
difficulties in interpreting a constitution experienced elsewhere may also arise in the 
interpretation of the Basic Law, the unique nature of the Basic Law will inevitably make its 
interpretation a unique course. In any event, the interpretation of the Basic Law is pivotal to 
the working of OCTS. Should the OCTS scenario twist and turn, to borrow the terminology of 
BBC’s shipping forecast, from ‘moderate and good’ to ‘occasionally poor’, or vice versa, then 
the interpretation of the Basic Law would mostly likely be the centre of storm.  
 
The purpose of the Chapter is therefore focused on the interpretation of the Basic Law. Two 
fundamental questions will be examined: who has the power and how to interpret it. 
Section 1 will discuss in general the interpretation scheme set out in the Basic Law. Section 2 
carries on to examine more specifically the powers both the NPCSC and the HKSAR courts 
have to interpret the Basic Law. In section 3, the reference system established under the 
                                                        
1
 See our discussion of Kelsen in Chapter I.  
2
 See our discussion in Chapter I.  
  131
interpretation scheme is to be discussed. And finally in section 4, the approach the CFA has 
established to the interpretation of the Basic Law shall be explored and discussed. It shall be 
concluded that while in theory, the HKSAR courts’ power to interpret the Basic Law is a 
limited one, in reality it has been stretched almost to breaking point. Caution, realism and 
deference from the Hong Kong judiciary might be necessary so as to make OCTS workable.    
 
1. The general scheme of interpretation  
 
The scheme for the interpretation of the Basic Law is set out in Article 158. It is quite a 
lengthy provision, but for our purpose it is necessary to quote it in full (save for the use of 
abbreviations); it reads: 
 
The power of interpretation of this Law shall be vested in the [NPCSC].  
 
The [NPCSC] shall authorize the courts of the HKSAR to interpret on their own, in adjudicating cases, the 
provisions of this Law which are within the limits of the autonomy of the Region.  
 
The courts of the [HKSAR] may also interpret other provisions of this Law in adjudicating cases. However, 
if the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning 
affairs which are the responsibility of the Central People's Government, or concerning the relationship 
between the Central Authorities and the Region, and if such interpretation will affect the judgments on 
the cases, the courts of the Region shall, before making their final judgments which are not appealable, 
seek an interpretation of the relevant provisions from the [NPCSC] through the CFA of the Region. When 
the [NPCSC] makes an interpretation of the provisions concerned, the courts of the Region, in applying 
those provisions, shall follow the interpretation of the [NPCSC]. However, judgments previously rendered 
shall not be affected.  
 
The [NPCSC] shall consult its Committee for the Basic Law of the [HKSAR] before giving an interpretation 
of this Law. 
 
Three crucial points may be identified from this lengthy provision: (1) the power to interpret 
the Basic law is vested in the NPCSC; (2) the NPCSC authorizes the HKSAR courts to interpret, 
on their own, the provisions which are within the limits of the autonomy of the Region; (3) a 
mandatory reference system is established in respect to the HKSAR courts’ interpretation of 
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other provisions which are not within the limits of the Region’s autonomy.  
 
The framing of Article 158 is the result of a painstaking bargain which reflected the 
fundamental jurisprudential clash between the two systems. Under the mainland legal 
system, the power to interpret laws, including the constitution, is vested with the national 
legislature—the NPCSC.
3
 This is known as ‘legislative interpretation’.
4
 The Constitution does 
not grant the courts the power to interpret laws. But in a resolution adopted by the NPCSC 
in 1981(the 1981 Resolution),
5
 it was provided that the People’s Supreme Court and the 
Supreme People’s Procuratorate could respectively or jointly interpret points of law arising 
from the concrete application of the law in the course of adjudication or prosecution. 
Interpretation by these two institutions is often referred to as judicial interpretation. 
Furthermore, it is also provided in the 1981 Resolution that the State Council and its 
departments may interpret points of law arising from the concrete application of the law in 
areas other than adjudicative and procuratorial work. This is known as executive or 
administrative interpretation. In 2000, the NPC enacted the Law on Legislation,
6
 in which the 
NPCSC’s power to interpret laws is reaffirmed. According to this Law, the NPCSC can 
interpret laws in two kinds of circumstances: (a) where it is necessary to further clarify the 
concrete meaning of provisions in the law; or (b) where new circumstances have arisen after 
the enactment of a law, and it becomes necessary to clarify the basis for the application of 
the law.
7
 It is also expressly stated that the interpretation by the NPCSC has the same legal 
effect as law.
8
 Under both the 1981 Resolution and the Law on Legislation, it is clear that the 
interpretation by other bodies, including the Supreme Court, is subject to overruling by the 
NPCSC.
9
 But in reality, it seems that such overruling has never happened. In fact, there have 
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only been a few occasions (which occurred only in recent years) where the NPCSC has 
actually exercised its power of interpretation.
10
 In contrast, a vast of amount of judicial 
interpretation has been issued by the Supreme Court,
11
 and most likely it is those judicial 
interpretations that are the working laws of the land.  
 
Many mainland scholars and officials have always claimed that the Chinese system of 
legislative interpretation is congruent with the civil law tradition where it is also the 
legislature rather than the courts that interpret the laws and the constitution.
12
 Ghai, 
however, vigorously disputes this claim. In his view, the Chinese legal system is rooted in 
Stalinist ideology imported from the former Soviet Union. Its legislative interpretation of law 
is therefore a Marxist approach, which is fundamentally different from the legislative 
interpretation adopted in traditional civil law jurisdictions, for theirs are based on the 
concept of democracy and separation of powers.
13
 Woodman agrees with Ghai in that the 
Chinese legal system ‘comes from the legal order established under the Stalin regime to 
serve ‘victorious socialism’ and the fusion of powers in the Soviet state’.
14
 However, unlike 
many Hong Kong commentators, Woodman believes that the NPCSC’s power to interpret 
law is a general power to make decisions rather than usurpation of Hong Kong’s 
independent judicial power.
15
 
 
But back in the history of the drafting of the Basic Law, it was exactly because of the 
concerns of the rule of law and judicial independence in Hong Kong that had provoked 
strong oppositions, from the Hong Kong members within the Basic Law Drafting Committee 
(BLDC) as well as from the general public in Hong Kong, to the proposed provision that the 
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power to interpret the Basic Law should be vested in the NPCSC.
16
 These concerns and the 
opposition are not difficult to be appreciated. For under Hong Kong’s common law system, 
the power to interpret laws must be and can only be exercised by the courts. It is for the 
legislature to make laws but it is for the courts to interpret the laws. For lawyers of common 
law background, this is so basic and so fundamental that it is immediately beyond dispute.
17
 
For many Hong Kong people, the legal profession in particular, there was not only a 
jurisprudential difficulty in accepting the NPCSC, a political body, as the final interpreter of 
the Basic Law. There had also been a deeply rooted fear and distrust that once the control of 
the supreme law of the HKSAR was put in the hands of the NPCSC, the protection of human 
rights in Hong Kong could hardly be guaranteed, and the promise of a high degree of 
autonomy for the Hong Kong might be easily forgotten. That fear and distrust was clearly 
expressed when one prominent local barrister, on commenting on the draft of the Basic Law, 
said that ‘there is nothing to stop the [NPCSC] from exercising jurisdiction in relation to 
matters purely to internal to the HKSAR’.
18
  
 
In contrast, for the mainland drafters, the power of the NPCSC to interpret laws was a 
fundamental constitutional principle which must also be applied to the Basic Law. In their 
view, the interpretation of the Basic Law embodied the exercise of state sovereignty over 
Hong Kong and therefore this power must be exercised by the central authorities. Moreover, 
it was also argued, though on a less grand plane, that since the Basic Law was a national law 
which would not only apply in the HKSAR but also in other parts of the country, the 
consistency of its interpretation could only be guaranteed by vesting the power of 
interpretation in the NPCSC.
19
  
 
So there was the clash, jurisprudential as well as ideological. It is obvious that the two 
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systems are fundamentally different in both respects. Yet they have to come together and 
work side by side with each other under the OCTS formula. To deny either side of the power 
to interpret the Basic Law would mean to negate the very fundamental fabric of its legal 
system. That in turn would mean the negation of the coexistence of two systems. According 
to Xiao, the final version of the interpretation scheme as it is now stipulated in Article 158 is 
a successful innovation that has solved this problem. More specifically, he explains, by 
vesting the power of interpretation in the NPCSC, Article 158 ensures the principle of ‘one 
country’, but by the NPCSC’s authorizing the HKSAR courts to interpret the Basic Law, either 
‘on their own’ or subject to the reference system, it accommodates the co-existence of two 
systems. In short, this is a paradigm example of maintaining the principle while allowing 
flexibility, a nutshell embodiment of ‘one country, two systems’.
20
 Ghai does not seem to 
disagree with Xiao in this regard, though he puts it slightly differently. In Ghai’s view, 
‘[n]owhere are the unique characteristics of the Basic Law… more evident than in its 
provisions for interpretation’.
21
    
 
2. The power to interpret  
 
As can be seen from the previous general description of the interpretation scheme, it is 
indeed a question of profound importance, theoretically and practically, to ask who has what 
power to interpret the Basic Law; a question that would quite easily puzzle common law 
lawyers who are not familiar with the Basic Law.  
 
2.1 The NPCSC’s general and final power of interpretation 
 
What can be inferred from the provision that the power to interpret the Basic Law is vested 
in the NPCSC? It seems that there may at least be three. First, the NPCSC is the grantee in 
the first place of the power to interpret the Basic Law; it certainly has the power to interpret 
this Law. Secondly, the NPCSC’s power of interpretation is general, meaning that it can 
interpret any provision of the Basic Law at any time it feels necessary. Third, the NPCSC’s 
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interpretation is final. The first inference is sufficiently self-evident in Article 158 itself. The 
second and the third can be further supported by reading Article 158 of the Basic Law 
together with Article 67 of the PRC constitution, and further with the Legislation on Law as 
discussed above. Ghai seems to hold a similar view. As he understands it, the NPCSC’s power 
to interpret the Basic Law ‘covers all the provisions of the Basic Law, [and it] may be 
exercised in the absence of litigation.’
22
 
 
That the NPCSC’s power to interpret the Basic Law is a plenary and free-standing one has 
been accepted and affirmed by the CFA. As we already learned, in the Clarification, the CFA 
admitted that the authority of the NPCSC to make an interpretation in accordance with 
Article 158 cannot be questioned.
23
 Two months later in Lau Kong Yung
24
 the CFA stated it 
even more clearly:  
 
It is clear that the Standing Committee has the power to make the [1999] Interpretation. This power 
originates from Article 67(4) of the Chinese Constitution and is contained in Article 158(1) of the Basic 
Law itself. The power of interpretation of the Basic Law conferred by Article 158(1) is in general and 
unqualified terms.
25
 
 
and that  
 
That power [of the NPCSC to interpret the Basic Law] and its exercise is not restricted or qualified in any 
way by Articles 158(2) and 158(3).
26
  
 
Counsel for the applicant in Lau Kong Yung argued that Article 158 imposes a constitutional 
restraint on the NPCSC’s power and that this understanding accords with the high degree of 
autonomy accorded to the Region by the Basic Law.
27
 The CFA rejected this argument, saying 
that this submission, ‘if it were accepted, would deny the [NPCSC] of the power to interpret 
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provisions in the Basic Law other than the excluded provisions’.
28
 ‘Such a limited power of 
interpretation’, the Court added, ‘would be inconsistent with the general power conferred by 
Article 158(1).’
29
   
  
As can be expected, the CFA’s position in Lau Kong Yung on the issue of jurisdiction of 
interpretation was not at all well received in Hong Kong, especially not by the legal 
profession. It was regarded as ‘a major concession’ or a ‘retreat’ as compared to its brave 
assertion in Ng Ka Ling.
30
 Ghai submitted that the plenary and freestanding power of the 
NPCSC is ‘the Achilles heel of Hong Kong’s autonomy’.
31
 Denis Chang shared Ghai’s 
metaphor as well as his conclusion that the overriding power of the NPCSC in this regard is a 
threat to Hong Kong’s autonomy.
32
 More specifically, Chang was worried that the NPCSC’s 
unqualified power to interpret the Basic Law, as defined by the CFA, if exercised without self-
restraint, ‘would be turned into a control of expedience, enabling it in effect to legislate 
directly for the HKSAR on matters which would otherwise have been left to the HKSAR to do 
on its own’.
33
  
 
2.2 The HKSAR courts’ authorized power of interpretation 
 
The HKSAR courts also have the power to interpret the Basic Law. They can interpret, on 
their own, the provisions of this Law which are within the limits of the Region's autonomy. 
They may also interpret other provisions which concern affairs that are the responsibilities 
of the Central Government, or concern the relationship between the HKSAR and the Central 
Authorities, but in this case their power of interpretation is subject to the reference system. 
In Ng Ka Ling, the CFA classified those provisions of the Basic Law which are not within the 
limits of the Region's autonomy as excluded provisions and those which they can interpret 
on their own as non-excluded provisions.
34
 In other words, the HKSAR courts can virtually 
                                                        
28
 Ibid para 59. For the Court’s classification of ‘excluded provisions’, see our discussion in next subsection.  
29
 Ibid 59. 
30
 Po Jen Yap, 'Constitutional Reivew under the Basic Law: The Rise, Retreat and Resurgence of Judicial Power 
in Hong Kong' (2007) 37 Hong Kong LJ 457.  
31
 Yash Ghai, 'The Imperatives of Autonomy: Contradictions of the Basic Law' in Johannes Chan and Lison 
Harris (eds), Hong Kong's Constitutional Debates (Hong Kong Law Journal Limited 2005) 40. 
32
 Denis Chang, 'The Imperatives of One Country, Two Systems' (2007) 37 Hong Kong LJ 361. 
33
 Ibid 360. 
34
 Ng Ka Ling and Another v The Director of Immigration [1999] HKCFA 72; [1999] 1 HKLRD 315; (1999) 2 
  138
interpret any provision of the Basic Law, albeit being in certain cases subject to the reference 
system.    
 
What then is the relationship between the HKSAR courts’ power of interpretation and the 
general and free-standing interpretative power of the NPCSC? The answer is perhaps again 
lying in the word ‘authorize’ as used in Article 158. As is made clear in Article 158, the HKSAR 
courts’ power to interpret the Basic Law derives from the authorization of the NPCSC. It has 
been argued in Chapter II that with any authorization there may well be limits as to the 
scope of the authorized power as well as supervision from the authorizer. Likewise, as far as 
the interpretation of the Basic Law is concerned, there is a ‘the authorizer and the 
authorized’ relationship between the NPCSC and the HKSAR courts, the principle of judicial 
independence notwithstanding. Indeed, the CFA in Ng Ka Ling stated its position, without 
any difficulty, that Article 158 contains a constitutional authorization from which the HKSAR 
courts’ power of interpretation stems.
35
 Based on the premise of authorization, the Court in 
Lau Kong Yung therefore logically came to the understanding that the NPCSC’s power of 
interpretation is a general and unqualified one, and correspondingly that of the HKSAR 
courts a limited and qualified one. It stated that Article 158(2) contains the authorization by 
the NPCSC to the courts of the Region,
36
 and therefore,  
 
The authority given by Article 158(2) to the courts of the Region stems from the general power of 
interpretation vested in the Standing Committee. Article 158(3) extends that authority but subject to a 
qualification requiring a judicial reference.
37
 
 
As such, the next question is how to understand that the HKSAR courts may interpret, ‘on 
their own’, the non-excluded provisions of the Basic Law. Despite the nature of 
‘authorization’, the effect of the HKSAR being ‘on their own’ in interpreting those provisions 
of the Basic Law might have amounted to, as Ghai suggests, a division of the interpretative 
power between the NPCSC and the HKSAR courts as far as those provisions are concerned, 
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the kind of division of power that excludes the intervention from the NPCSC.
38
 But in Xiao’s 
view, what ‘on their own’ means is no more than that ‘the NPCSC usually will not 
intervene’.
39
 That is to say, the NPCSC’s power to intervene cannot be excluded, either in 
theory or in practice. In the absence from the NPCSC’s intervention, however, as Xiao added, 
‘on their own’ means in practice a ‘complete power’ of interpretation.
40
  
 
The CFA has held similar views to that of Xiao. In Ng Ka Ling, it said that the courts’ power to 
interpret the Basic Law ‘on their own’ is an essential part of the high degree of autonomy 
granted to the Region, and that ‘on their own’ is to emphasize the high degree of autonomy 
and the independence of the judiciary.
41
 In Lau Kong Yung, the CFA went further and defined 
the term of ‘on their own’ as meaning no more than ‘the absence of a duty to refer the 
provisions in question to the [NPCSC] for interpretation’.
42
 The Court’s understanding of the 
phrase ‘on their own’ is obviously consistent with its understanding of the NPCSC’s general 
power of interpretation, which it sees as plenary and freestanding. Thus, for the CFA also, 
the NPCSC’s intervention cannot be excluded even when the HKSAR courts are on their own 
interpreting the excluded provisions, though in practice whether the NPCSC would do so and 
if it does, how it would be received by the public, is quite another matter.  
 
One commentator, however, has argued that the excluded provisions are in fact subject 
matter limitations on the NPCSC’s interpretive power.
43
 In his view, once the NPCSC has 
authorized the HKSAR courts to interpret those provisions, it ‘does not retain, or at least 
shall not exercise’,
44
 the power to interpret them. However, this argument seems to have 
blurred the line between whether the NPCSC has the power to interpret the excluded 
provisions and whether it shall exercise this power. It is not difficult to see that they are 
different things. Indeed, as this commentator rightly points out, the interpretative power of 
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the NPCSC and the HKSAR courts are ‘concurrent’ on the excluded provisions.
45
 By 
‘concurrent’, it is already clear that the NPCSC does retain the power to interpret the 
excluded provisions, though it might be expected not to exercise this power concurrently 
while a HKSAR court is interpreting the same provisions during adjudication. It could, for 
example, exercise its power subsequently to correct the court’s interpretation, should it 
consider necessary to do so.  
 
In short, the HKSAR courts’ power to interpret the Basic Law comes from the NPCSC’s 
authorization. And with the NPCSC’s authorization comes its supervision, even when the 
HKSAR courts are to interpret the excluded provisions on their own. From the ‘two system’ 
perspective, the NPCSC’s overriding power in the Basic Law interpretation, even in regard to 
excluded provisions which concern matters within the autonomy of the Region, does appear 
fundamentally contradictory to the promise of high degree of autonomy itself, and it is no 
wonder that many Hong Kong commentators regard it as a threat and a damage to, as well 
as the Achilles heel of, Hong Kong’s autonomy. But from the ‘one country’ perspective, it 
seems also natural to argue that with authorization certainly comes supervision, and that if 
without the NPCSC’s retaining the power to intervene, if part of the Basic Law is totally left 
for the HKSAR courts to decide ‘on their own’ what it is, ‘autonomy’ could be easily turned 
into ‘self-determination’, which, in the mainland’s eye, is obviously not consistent with the 
principle of OCTS. That is perhaps why the NPCSC authorizes the HKSAR courts to interpret 
the Basic Law, rather than divides the interpretive powers between them. It is from this 
supervisory perspective that the relationship between the NPCSC and the HKSAR courts in 
respect of the interpretation of the Basic Law, in particular the interpretation of the excluded 
provisions, can be best understood. Seen as this, the NPCSC’s overriding power is probably 
the sword of Damocles, which is more of symbolic demonstration rather than pragmatic use.  
 
2.3 The separation of final adjudication and final interpretation 
 
It has become clear from the above discussion that the power to interpret the Basic Law is 
vested in the NPCSC; its power is general and unqualified. By contrast, the power of the 
HKSAR courts to interpret the Basic Law comes from the NPCSC’s authorization, and its 
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interpretation may be subject to the NPCSC’s overruling. Taking these two aspects together, 
a most significant feature of the entire interpretation scheme as established in Article 158 
becomes clear; that is, the separation of the power of final interpretation from the power of 
final adjudication. Indeed, as Zhenmin Wang observes, this separation is a fundamental 
change to the legal system as a whole in Hong Kong.
46
 As a matter of fact, in the pre-
handover period, the Hong Kong courts did not have the power of final adjudication, but the 
power of interpretation and adjudication was vested in the same body—the judiciary, with 
the Privy Council at the top. In the post-handover era, the CFA is given the power of final 
adjudication, but under the Article 158 scheme, it does not have the power of final 
interpretation of the Basic Law, and the NPCSC’s legislative interpretation becomes part of 
the HKSAR legal system.  
 
Difficulties are apt to arise from this separation. The dilemma is that it is by this separation 
that Article 158 is intended to bring the two legal systems to work together. Wang tries to 
offer some encouragements by drawing on the British experience of legal integration with 
the EU, which, he thinks, ‘has successfully resolves the conflicts between its common law 
and the European civil law’.
47
 And he is optimistic that similar success can also be achieved 
between the HKSAR and the mainland under Article 158 of the Basic Law. His hope, 
however, is only supported with a teaching of Confucius, which he quotes as saying: 
‘Gentlemen always get along with each other without compromising their values and 
principles’.
48
 Blessed are the two separate legal systems if they could live and walk together 
as such gentlemen.   
 
3. The reference system 
 
The reference system as established under Article 158 is aimed particularly at the 
interpretation of excluded provisions, i.e., those provisions that are not within the limits of 
the Region’s autonomy, including but not limited to, provisions concerning affairs that are 
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the responsibility of the Central Government, or concerning the relationship between the 
Central Authorities and the Region. According to Article 158, a reference to the NPCSC for 
interpretation is obligatory, if such provisions are at stake, and if the interpretation of such 
provisions ‘will affect the judgments on the cases’. The CFA is the only court in the HKSAR 
that is entrusted with this power or, for that matter, the duty, to make a reference to the 
NPCSC. Moreover, a reference to the NPCSC shall be made before the HKSAR courts ‘mak[e] 
their final judgments which are not appealable’. The reference system is apparently an 
important part of the whole interpretation scheme. But rather surprisingly, it was a decade 
and more after the implementation of the Basic Law before this system was used. And up to 
now, it has only been used once (the case in which this system was used will be discussed 
later). How this system should operate, what problems there are with it, what improvements 
(if needed) could be made, are questions that are still very much open for debate.  
 
3.1 A comparison with the EU preliminary ruling procedure  
 
It is said that the Basic Law reference system was modelled on the preliminary ruling 
procedure established in what is now the European Union (EU).
49
 Under the EU preliminary 
ruling procedure, a court or a tribunal of a member state may request the European Court of 
Justice (ECJ) to make a decision on the interpretation of EU law.
50
 In the EU legal system, the 
ECJ is conferred with a monopoly of interpretation on questions of Community law, and the 
preliminary ruling procedure is set up to secure the functioning of the EU legal system as a 
whole by avoiding the potential danger of the law not being applied uniformly in all member 
states.
51
 As one member of the BLDC later wrote, the drafting members found the EU 
preliminary ruling procedure ‘inspiring’ and ‘worthy of consideration’, because it was 
thought that the Central-HKSAR relationship was ‘the same’ as that between the EU and its 
member states, in that ‘the power of interpretation and the power of final adjudication are 
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not vested in the hands of one and the same institution’.
52
   
 
At first sight, the Basic Law reference system does look similar to the EU preliminary ruling 
procedure. First, the rationale behind both of them, as well as the purpose each of them is 
aimed to achieve, may be seen as by and large the same; that is, in case of conflict or 
uncertainty, the authoritative interpretation of the law (the Basic Law in Hong Kong’s case 
and the EU law in EU’s case) has to be made by the authority who has the final power to 
interpret it. The uniformity of the application of the law can only be guaranteed if there is 
such a conflict resolving mechanism. Secondly, in both cases, a reference is made from a 
domestic jurisdiction to another jurisdiction, by which the domestic jurisdiction is bound in 
one way or another. Thirdly, at more specific levels, a reference is made, in both the Basic 
Law reference system and the EU preliminary ruling procedure, when the necessity 
condition is met.
53
 That is to say, when there is a need for an authoritative interpretation of 
the provisions of the law. Moreover, under the Basic Law reference system, a reference is 
always mandatory. There is also a similar mandatory element in the EU preliminary ruling 
procedure; the court of a Member State ‘shall bring the matter before the [ECJ]’, wherever 
questions are raised in a pending case, ‘against whose decision there is no judicial remedy 
under national law’.
54
 However, that last similarity is already revealing the differences 
between the two reference systems.  
 
There are indeed substantial differences between them. First, the very thought that the 
Central-HKSAR relationship can be considered as the same as that between the EU and the 
Member States is perhaps already taking the risk of oversimplification. Although there is a 
point in saying that the similarity lies in the separation of final adjudication and final 
interpretation, the fundamental difference between the greater constitutional contexts each 
reference system is in might easily render that similarity insignificant. As mentioned in 
Chapter II, the CFA rejected the analogy of Hong Kong’s relationship with the mainland to 
that between colonial Hong Kong and Westminster sovereignty. It would not be surprising if 
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the CFA may also reject the analogy drawn from the EU-Member State relationship, simply 
because Hong Kong’s relationship with the Central authorities in Beijing is fundamentally 
different from that between an EU member state and the EU. Secondly, the scope that each 
reference system covers is very different. Under the EU system, a reference to the ECJ for 
preliminary ruling may be made in regard of any EU law, be it the Treaty, or the acts or 
statutes of EU institutions.
55
 But under the Basic Law system, a reference is only due if the 
excluded provisions are concerned. Thirdly, under the EU system, a national court may have 
discretion as to whether or not to make a reference, especially when the court is not ‘the 
final resort’ in national law.
56
 Under the Basic Law system, no such discretion seems to exist. 
Finally and perhaps most strikingly, while the EU preliminary ruling procedure maintains 
operating within the judicial process (albeit cross jurisdictions), the Basic Law reference 
system straddles from the judicial process in Hong Kong to the legislative/political process in 
Beijing.
57
  
 
The last mentioned difference is indeed just a reflection of the fundamental difference 
between the OCTS constitutional order and that established in the EU. For the EU legal 
system, its effective functioning ultimately depends on the uniform application of the EU 
law, the effect of which is the integration and harmonization of various national legal 
systems and national laws. Thus, the preliminary ruling system is expected to work in an 
integration-oriented way. OCTS, on the other hand, is aimed to retain the sovereignty of ‘one 
country’ while maintaining the separation of the ‘two systems’. Consequently, while there 
must be an area of interface of the two legal systems under OCTS, integration of them is 
certainly not the goal.
58
 This wider constitutional background, plus the ideological difficulties 
underlying OCTS, perhaps explains why the EU preliminary ruling procedure has been in 
active use, whereas the Basic Law reference system had been left unused for a decade and 
more since the Basic Law came into force. In fact, as P. Y. Lo records,  
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the CFA has taken an uncompromisingly autonomy oriented approach toward the question of judicial 
reference, trying, on the one hand, not to be placed in a position to countenance the question, if possible, 
and tacitly resisting, on the other hand, the filling up of constitutional space by NPCSC interpretations, 
and the consequential snuffing out of its freedom to interpret the Basic Law.
59
  
 
3.2 The conditions upon which a reference is due 
 
A literal reading of Article 158 seems to suggest that there are three conditions upon which 
a reference shall be made: (1) the need to interpret a certain provision of the Basic Law; (2) 
the provision to be interpreted is an excluded provision; (3) such interpretation will affect 
the judgment on the case. If anyone takes it for granted that these conditions seem plain 
enough, he will certainly be surprised by the CFA’s articulation.  
 
In Ng Ka Ling, the CFA, for the first time, faced the problem of whether to make a reference 
to the NPCSC. As mentioned in Chapter II, two Basic Law provisions were at stake in that 
case: Article 24 (2) (3) and Article 22 (2). Counsel for government submitted that Article 22 
(2) was an excluded provision and therefore the Court should make a reference to the NPCSC 
for interpretation. As a general position, the Court admitted that it does have a duty of the 
CFA to make a reference to the NPCSC under Article 158 if the conditions are met;
60
 more 
specifically, it also accepted that Article 22 (2) was an excluded provision.
61
 And yet, it came 
up with a decision that in this case, a reference was not due. The Court managed to come up 
with this decision by exploiting the conditions as stipulated in Article 158 upon which a 
reference shall be made.  
 
According to the Court, a reference shall be made only if two conditions are satisfied:   
 
1) First, the provisions of the Basic Law in question (a) concern affairs which are the responsibility of the 
Central People's Government; or (b) concern the relationship between the Central Authorities and the 
Region. That is, the excluded provisions. We shall refer to this as ‘the classification condition’. 
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(2) Secondly, the Court of Final Appeal in adjudicating the case needs to interpret such provisions (that is 
the excluded provisions) and such interpretation will affect the judgment on the case. We shall refer to 
this as ‘the necessity condition’.
62
  
 
The Court then stated that ‘it is for the CFA and for it alone’ to decide whether both 
conditions are satisfied.
63
 In particular, it added, it is for the CFA, not the NPC, to decide 
whether a provision is an excluded provision for the reference purpose.
64
 Save from noting 
that this understanding ‘is accepted by counsel for the applicants and counsel for the 
[government]’,
65
 the Court did not offer any legitimacy for ousting the NPCSC totally. It might 
well be argued that whether, in a particular case, there is a need to interpret a particular 
provision of the Basic Law, is purely an adjudicating issue which of course should be decided 
by the court. However, the ousting of the NPCSC from the classification enterprise might not 
be as easily defended. It is quite plausible to argue that in determining whether a provision 
is an excluded or a non-excluded provision, the court will be defining what powers the 
HKSAR and the central authorities respectively have under the Basic Law. This is perhaps not 
a purely adjudicating issue, and if so, it can hardly be said that it should be decided by the 
CFA, and by it alone.     
 
The CFA’s definition of the necessity condition may also be problematic. As noted in the 
beginning of this subsection, ‘the need to interpret’ and ‘the effect of such interpretation’ 
are two distinctive, though closely related, elements in Article 158. But the Court in Ng Ka 
Ling has apparently combined these two elements into its formulation of the necessity 
condition. At first thought, it seems that there is no serious problem with this combination, 
for whether there is the need to interpret a provision is ultimately related to, if not 
equivalent to, whether such interpretation will have any effect on the judgment of the case. 
Or, one might say that the effect of the interpretation on the case may be regarded as the 
condition to the need for such an interpretation.
66
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On further thought, however, it might be problematic not to distinguish ‘the need to 
interpret’ from ‘the effect of such interpretation’, for there might be a devil hiding in the 
details: what does it mean by ‘if the interpretation will affect the judgment’? The term ‘will 
affect’ is apparently vague. In any case, it is always a matter of degree; taken broadly, it 
could mean any degree of effect, either on the reasoning based on which the judgment is 
made or on the substantive content of the judgment itself. If perceived in this way, then the 
CFA is certainly under stricter obligation to make a reference. For those who tend to see 
things more from the ‘two systems’ angle rather than from the ‘one country’ position, this 
broad understanding of the term ‘will affect’ is unlikely to be welcomed. Denis Chang, for 
example, argues that the term ‘will affect’ is obviously stronger and stricter than ‘may affect’ 
or ‘may arguably affect, and therefore only when the interpretation will have a substantive 
effect on the judgment, can it be said that the necessity condition is satisfied.
67
  
 
By a sweeping claim that whether the two conditions are met is for the CFA and for it alone 
to decide, the CFA has certainly kept the devil hiding behind the term of ‘will affect’ under its 
control. In fact, the Court in Ng Ka Ling did not attempt to articulate what effect the ‘will 
affect’ element may have on assessing the necessity condition. Nor does it seem that it has 
ever attempted to do so in later cases. Apparently, the Basic Law itself does not provide a 
test for such assessment either. If there are any grey areas in the Basic Law, this is, for sure, 
one of them. Interpreted narrowly, the CFA will have a greater room of manoeuvre when it 
comes to its duty of making a reference in accordance with Article 158; conversely, the 
Court’s room of manoeuvre is smaller. The tension arising from there may immediately be 
zoomed to a larger picture of the more politically sensitive issues of the degree of autonomy 
and judicial independence in the Region. Since the very reason to have a reference system is 
because the provisions needed to be interpreted in adjudication concern the responsibility 
of the Central Authorities or the relationship between the Central Government and the 
HKSAR (which the courts cannot interpret on their own), then it might be argued that the 
intent of the reference system is to limit the Court’s discretion in this regard rather than to 
give it a room of manoeuvre. If this understanding stands, it follows that the line to be 
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drawn there should be between ‘to affect and not to affect’, rather than between, say, ‘may 
arguably affect’ and ‘may substantively affect’. If this is the original intent, then any attempt 
to exercise this limited interpretative power in a less limited way, is, strictly speaking, to 
transgress the autonomous line onto the ‘one country’ sphere.  
 
As the classification condition is concerned, the difficulty is that the Basic Law itself does not 
list which are non-excluded provisions and which are excluded provisions; or, as Denis Chang 
puts it, they do not carry with them identity cards to that effect.
68
 For Ghai, this is the very 
reason why it becomes extraordinarily difficult to establish the HKSAR courts’ interpretative 
jurisdiction.
69
 In contrast to the necessity condition, the classification enterprise is more 
immediately concerned about identifying the demarcating line between the HKSAR’s 
autonomy and the reserved responsibilities for the central authorities. It would not be 
surprising that disputes as to which is or is not an excluded provision may arise in practical 
cases.  
 
However, it is not unlikely that the difficulty in identifying an excluded or a non-excluded 
provision might have been overestimated. In many a case, it seems that there are clear-cut 
classifications in the Basic Law. For example, the defence and foreign affairs are clearly the 
responsibilities of the Central Government, as stated in Article 13 and 14 of the Basic Law. 
Provisions, such as Article 17 (which provides that all laws enacted by the HKSAR legislature 
must be reported to the NPCSC for record and for its examination), Article 18 (which 
provides that the NPCSC may decide which national law to be applied to HKSAR), and Article 
19 (which provides that the courts of the HKSAR in adjudicating cases concerning any act of 
state, should, via the Chief Executive obtain a certificate from the Central Government), are 
apparently concerned with the relationship between the Region and the Central Authorities. 
Indeed, Article 158 itself undoubtedly deals with the Central-Regional relationship in the 
respect of interpreting the Basic Law. For one thing, those provisions do not need to carry 
with them an identity card to be recognized as an excluded provision.   
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On the other hand, it may also be as easily distinguishable whether a provision deals with 
the autonomous issues and hence a non-excluded provision. For instance, one would find it 
indisputably clear that whether vehicles are allowed to enter a park in Hong Kong is purely a 
matter within the Region’s autonomy. As mentioned in last Chapter, there are plenty of 
provisions in the Basic Law which stipulate that this or that policy shall be formed by the 
HKSAR on its own. Indeed, many of the Articles in Chapter V and VI of the Basic Law, which 
deal with economic affairs and education, science, culture, sports or religion, labour and 
social services, are obviously non-excluded provisions. For those provisions, it seems that 
they do not need an identity card either.  
 
3.3 The predominant test 
 
As a matter of fact, the Court in Ng Ka Ling did not give any guidance as to how to assess 
whether each of the two conditions it recognized for making a reference is satisfied. In a not 
readily recognizable way, it seems that the Court had played the game of changing the 
concept: instead of explaining the two conditions, it introduced the predominant test, 
according to which only when the predominant provision needed to be interpreted in a case 
is an excluded provision shall then a reference to the NPCSC be made.  
 
In Ng Kg Ling, after stating the two conditions and claiming the CFA’s sole power to decide 
whether they are met, the Court went on to say that ‘if the classification is not satisfied, that 
would be the end of the matter’, for in that case, the necessity condition is obviously not 
satisfied because the provision concerned would be an non-excluded provision.
70
 Only when 
the two conditions are satisfied, the Court continued, is the CFA ‘obliged’ to make a 
reference to the NPCSC.
71
 So, the Court pointed out, ‘the crucial question before us is what 
test the Court should apply in considering whether the classification condition is satisfied’.
72
 
 
The message seems unmistakable; the Court was going to establish a test on which to 
identify whether a certain provision is an excluded provision. For sure, one simply cannot 
                                                        
70
 Ng Ka Ling para 91.  
71
 Ibid para 93. 
72
 Ibid para 98.  
  150
decide whether the classification condition is satisfied without doing the classification itself. 
But the Court in Na Ka Ling did not seem to follow this straightforward line.  
 
It began by saying that ‘in deciding what test to be applied in considering whether the 
classification condition is satisfied, a purposive interpretation has to be adopted’.
73
 This is 
because, the Court explained, a provision of the Basic Law ‘must be interpreted in its 
context’ and the context ‘naturally’ includes other provisions which may be relevant, in a 
number of ways, to the construction of this particular provision.
74
 For example, assuming 
provision X is a non-excluded provision, then its construction might be qualified by other 
provisions of the Basic Law and ‘the qualification may be by way of addition, subtraction or 
modification’.
75
 ‘Or’, the Court added, other provisions ‘may lend colour to its meaning or 
provide a pointer to its construction’.
76
 Upon this understanding, the Court rejected the 
suggestion submitted by counsel for government that so long as an excluded provision is so 
relevant, a reference should be made. It said that  
 
such reference would withdraw from the jurisdiction of the Court the interpretation of a [non-excluded 
provision of the Basic Law] . In our view, this would be a substantial derogation from the Region’s autonomy 
and cannot be right.
77
  
 
So, the Court concluded, the test in considering whether the classification condition is 
satisfied is to ask this question and to find the answer to it: 
 
As a matter of substance, what predominantly is the provision that has to be interpreted in the adjudication 
of the case? If the answer is an excluded provision, the Court is obliged to refer. If the answer is a provision 
which is not an excluded provision, then no reference has to be made, although an excluded provision is 
arguably relevant to the construction of the non-excluded provision even to the extent of qualifying it.
78
 
 
How then shall we identify whether or not the predominant provision needed to be 
interpreted is an excluded provision? The Court offered no guidance at all. In Ng Ka Ling, the 
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Court simply asserted that Article 24 is a non-excluded provision. Although it accepted that 
Article 22 (4) is an excluded provision and is arguably relevant to the interpretation of Article 
24 in this case, it said that the predominant provision to be interpreted in this case was 
Article 24, hence, no reference should be made.
79
  
 
Thus, although the predominant provision test was framed with the intention to settle the 
classification condition issue, it had failed at least as far as the classification itself is 
concerned. In a way, it seems to have ended up with tackling the necessity condition. 
Arguably, the Court’s emphasis to pick out the predominant provision is the interpretation of 
the term ‘will affect’ which is part of the necessity condition. Thus, it is not sufficient to 
satisfy the necessity condition if the interpretation of an excluded provision is merely 
relevant, but it has to able to affect the judgment to be made predominantly so as to put the 
CFA in an obliged position to make a reference.  
 
Whether the predominant test is to be understood as one for assessing the classification 
condition or as one, as argued above, for assessing the necessity condition, the real effect of 
the introduction of this test is that it significantly expands the room of manoeuvre for the 
CFA in facing its duty under Article 158 to make a reference to the NPCSC. The Court justified 
this test on the need for a purposive interpretation of the Basic Law (a question that we will 
come back to in next section), which requires that a construction of a particular provision 
must be done in context, taking into account its relevance with other provisions. As a 
general principle, this approach itself is perhaps universally applicable. But as the 
justification for introducing the predominant test into the reference system, it does not 
seem to be sufficient, for the adoption of the predominant test has effectively and 
substantively changed the meaning as well as the proposed functioning of Article 158. As 
Albert Chen points out, with the test, Article 158 could actually be reframed as this 
 
If the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning 
affairs which are the responsibility of the Central People’s Government, or concerning the relationship 
between the Central Authorities and the Region, and if such interpretation will affect the judgments on the 
cases, then, provided that such provisions are, as a matter of substance, the predominant provisions being 
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interpreted or applied in the case, the courts of the Region shall, before making their final judgments which 
are not appealable, seek an interpretation of the relevant provisions from the NPCSC through the CFA of the 
Region. (The highlighted words are words added to the existing version). 
80
 
 
Obviously, a reference system is fundamentally different with or without the predominant 
provision test. As Chen notes, the test is a ‘mid-air structure’ by which the Court had actually 
converted a test of ‘what provision needs to be interpreted in this case’ into a test of ‘what 
predominant provision is going to be applied in this case’, which are two different things.
81
 In 
Chen’s view, under Article 158, what the court should do is to classify or determine whether 
any provision that needs to be interpreted is an excluded provision and whether the 
interpretation will affect the judgment. But by this test, what the court will do is to classify 
and determine whether the predominant provision to be interpreted is an excluded 
provision.
82
 That, in Chen’s view, is a substantial derogation of the authority of the NPCSC in 
the name of safeguarding the Region’s autonomy.
83
 Ghai, in studying Article 158, observes 
that the Court can already conceivably ‘oust’ the NPCSC by playing with the difficulty in 
determining whether ‘such interpretation will affect the judgment’.
84
 If so, with the help of 
the predominant test, that conceivable mission seems much easier, for, as P.Y. Lo rightly 
points out, whether a provision is the predominant provision to be interpreted depends on 
one’s view.
85
  
 
Given the enormous and obvious implications the predominant test bears, it can be strongly 
argued that had such a test been intended to be included in Article 158, the drafters of the 
Basic Law could have easily written this Article in the way as Chen has suggested. If it was 
not intended, then it is not unfair to say that the CFA had usurped a portion of power to 
interpret the Basic Law that had not been granted to it. That the Basic Law requires 
purposive interpretation cannot justify this. Moreover, the Court’s introduction of the 
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predominant test is apparently substantive interpretation of Article 158. If, as mentioned 
earlier in this subsection, Article 158 is an excluded provision, the Court should have 
referred it to the NPCSC for an interpretation, rather than single-handedly introduced into 
the reference system the predominant test.  
 
After the Ng Ka Ling decision was handed down, the Court was criticized, among other 
things, for not having referred Article 22 (which the Court itself admitted is an excluded 
provision). As we learned in Chapter II, the NPCSC, upon the request of the Chief Executive, 
issued an Interpretation overruling the Court’s interpretation of both Article 22 and 24 (2) 
(3). But in that Interpretation, nothing was mentioned about the Court’s introduction of the 
predominant test. (Nor was anything mentioned about the Court’s assertion of the power of 
constitutional review). With the benefit of hindsight, the NPCSC might probably find that it 
only hit the minor target, while having missed the big ones.
86
 In Lau Kong Yung, the CFA 
expressed the view that it might need to re-visit the classification and necessity conditions 
and the predominant test in appropriate case.
87
 But for the CFA, the appropriate case is yet 
to come.       
 
3.4 Procedural uncertainties 
 
The final thing to mention about the reference system is the lack of a clear and applicable 
procedure according to which the CFA submits a reference to the NPCSC. Article 158 merely 
states that a reference should be made through the CFA, i.e., the other courts of the Region 
are not qualified to make such a reference on their own. But how should the CFA do it? 
What materials should be attached to the reference? Should the CFA submit its opinion on 
the understanding of the provision in question when it makes a reference, or should it just 
submit a mere request per se? How should the NPCSC deal with the CFA’s reference? Should 
it, for example, invite legal presentations from both parties involved in the specific case out 
of which the reference is made? Or should it even allow a certain role to be played by the 
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CFA in framing an interpretation? All these are not clear in Article 158.  
 
Moreover, there seems to be a big loophole in Article 158 concerning when the CFA should 
make a reference. According to Article 158, a reference should be made through the CFA 
before the HKSAR courts make their judgments which are not appealable. Surely, in most 
circumstances, a judgment by a lower court is always theoretically appealable but it can, as a 
matter of practice, be final, because no appeal is taken. In other words, what is theoretically 
appealable may end up being practically final. In such a case, the problem is that a reference 
which should have been made is not actually undertaken. What then is to make of the 
situation of this kind?  
 
Ghai notices some of these problems.
88
 In his view, when the CFA makes a reference, it is 
preferable that it submits not merely a request for interpretation but also its understanding 
of the meaning of the provision concerned. ‘It is unfortunate that the NPCSC should not 
have the advantage of the considered analysis of the CFA’.
89
 It might be added that if the CFA 
is allowed to submit is understanding and if the NPCSC is willing to consider it, it might 
lessen worries in the public mind that political interference may be put into Basic Law 
interpretation, which in turn may damage the rule of law in Hong Kong. As far as the 
loophole is concerned, Ghai suggests that it is preferable to provide that appeals should lie 
to the CFA in all instances where a question of the Basic Law arises.
90
 In the case of a request 
for a NPCSC interpretation from a lower court, Ghai suggests that, for the benefit of order 
and coherence, the CFA should not act merely as a post office, but should take up a more 
substantive role as to be able to persuade or even order the lower court to withdraw a 
request for a NPCSC interpretation.
91
 For the same reason, one might add that the CFA 
should be able to persuade or even order the lower courts to make a request for reference.  
 
3.5 The Congo case
92
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After Ng Ka Ling, the CFA has been requested in another two cases to consider making a 
reference to the NPCSC. But it declined to act in one and did not deal with it in the other.
93
 
The Congo case is the first and up to now the only case in which the CFA has ever made a 
reference to the NPCSC.  
 
The case involved a US vulture fund (FG Hemisphere) seeking to recover debts from the 
Democratic Republic of the Congo in the Hong Kong courts.
94
 The Congo government 
submitted that it enjoyed absolute state immunity in Hong Kong and was immune from suit 
in a foreign court. Thus, the legal issue at stake was this: what doctrine of state immunity 
was adopted in the HKSAR—absolute immunity or restrictive immunity? In the CA, it was 
held that the restrictive doctrine had been incorporated into HK law through the common 
law. Thus, despite the fact that the PRC adopted the doctrine of absolute immunity, the 
restrictive doctrine applied in the HKSAR notwithstanding the PRC’s position.   
 
On further appeal to the CFA, the majority held that in order to ascertain which doctrine of 
state immunity was applied in the HKSAR, Articles 13 and 19 of the Basic Law needed to be 
interpreted. Article 13 provides that foreign affairs relating to the HKSAR are the 
responsibilities of the Central authorities. And Article 19 (3) provides that the HKSAR courts 
have no jurisdiction over acts of state (such as foreign affairs and defence), and that 
whenever questions concerning the fact of acts of state arise in the adjudication of cases, 
the courts shall obtain a certificate from the Chief Executive thereupon, and the Chief 
Executive, before issuing such a certificate, shall obtain a certifying document from the 
Central People's Government. The majority of the Court stated straightforwardly that these 
provisions were excluded provisions, because they concerned the management and conduct 
of foreign affairs and the relationship between the HKSAR and the Central Authorities.
95
 
Therefore, the Court, after making what it called a ‘necessarily tentative and provisional’ 
conclusion on the substantive legal points, decided to refer questions of interpretation of 
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the two Basic Law Articles to the NPSCSC. As was stated:  
 
(a) The HKSAR cannot, as a matter of legal and constitutional principle, adhere to a doctrine of 
state immunity which differs from that adopted by the PRC. The doctrine of state immunity 
practised in the HKSAR, as in the rest of China, is accordingly a doctrine of absolute immunity. 
(b) There is no basis in law for holding that the 1st defendant (the Congo government) has waived 
its immunity before the courts of the HKSAR 
(c) Prior to rendering a final judgment in this matter, the Court is under a duty pursuant to Article 
158(3) of the Basic Law to refer, and does hereby refer, the questions set out in Section G of this 
judgment to the [NPCSC], [because] Articles 13 and 19 [are excluded provisions], [and] the 
interpretation sought being necessary for the Court’s adjudication of the present case 
96
 
 
On the reference issue, it seems clear that the majority opinion in the Congo case was 
largely following the general approach adopted in Ng Ka Ling; that is whether the two 
conditions for making a reference could be satisfied. However, the Court did not articulate or 
develop that approach any further, for it was of the view that the Congo case was not an 
appropriate case to revisit the classification condition and the necessity condition and the 
predominant test as articulated in Ng Ka Ling. In regard to the classification condition, the 
majority in the Congo case held that the predominant test was of no relevance and there 
was no need to apply it, because both Article 13 and 19 (3) were excluded provisions, and 
the parties had no objection to this.
97
 As for the necessity condition, the majority was 
equally straightforward. It said since the Congo government had not waived its immunity, 
the case could not be resolved without a determination of the questions of interpretation 
affecting the meaning of Articles 13 and 19 of the Basic Law. ‘The necessity condition is 
therefore satisfied’.
98
  
 
Thus, many questions concerning the conditions for making a reference, which have been 
discussed in the previous subsection, remain unresolved. How to identify which provision of 
the Basic Law is an excluded provision? Is the predominant test legitimate? Is this test to be 
applied to assess the classification condition or is it in essence to be applied to assess the 
necessity condition? The majority opinion in the Congo case had left these theoretical 
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questions unsolved. In addition, there is still the bigger question. Is it, as stated in Ng Ka 
Ling, for the CFA and for it alone to decide whether the two conditions are met, even the 
NPCSC shall have no say as to whether or not a provision is an excluded provision? It is 
interesting to note that the Court in the Congo case neither affirmed nor denied that 
position held in Ng Ka Ling. In fact, it did not mention this point of the Ng Ka Ling position at 
all. A possible explanation is perhaps because the Court did not think this case was an 
appropriate case to revisit the classification condition and the necessity condition as well as 
the predominant test as articulated in Ng Ka Ling; such a revisit would certainly require a 
look at this position again, either to reaffirm it or to readjust it.  
 
But the Court in the Congo case did make its own contribution to the reference system. That 
was in the procedural aspect. The Court clarified a number of issues which were of 
significant importance as to the practical functioning of the reference system.  
 
First, it is the question of the subject of the reference. The Court said that the duty to make 
reference under Article 158 ‘is limited to questions of interpretation of the Basic Law 
identified in that provision’.
99
 In other words, the Court is not referring the provision 
concerned to the NPCSC for a general interpretation, but what specific questions the Court 
has identified in that provision and seek interpretation from the NPCSC merely on those 
questions. Accordingly, the reference is a list of questions rather than a general request.
100
 
 
Secondly, it is the question of whether the CFA can give its view on the questions referred to 
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the NPCSC for interpretation. According to the Court, the language of Article 158 (3) ‘plainly’ 
permits the Court to do so.
101
 What Article 158 (3) precludes, the Court added, is ‘the 
making of a final judgment’ before a reference which shall be made is made.
102
  
 
Thirdly, it is the question of the channel through which the reference shall be submitted to 
the NPCSC. In this case, the Court said that the reference shall be passed ‘by the Secretary 
for Justice (of the HKSAR) through the Office of the Commissioner of the Ministry of Foreign 
Affairs (OCMFA) to the NPCSC.
103
 However, the Court did not give any explanation of why 
this is the appropriate channel.  
 
Fourthly, it is the question of whether any material should be attached to the reference, and 
if so, what kind of materials. In this case, the Court listed these documents to be passed 
through to the NPCSC alongside with the reference: (1) the reasons for judgment delivered 
in this case by the members of this Court; (2) the provisional orders of this Court; (3) the 
judgments of the CA in this case; and (4) the judgment of Reyes J in this case.
104
 Although 
the Court did not explain why these materials were to be transmitted to the NPCSC, its 
consideration in this respect seems to be in accord with its position that the CFA can and 
should express its views on the questions to be referred to the NPCSC.  
 
The Court’s decision to make a reference to the NPCSC did not meet with much criticism, 
presumably because the two Basic Law Articles at stake are generally accepted as excluded 
provisions and it is obvious that they need to be interpreted to dismiss the case. Nor have 
there been many comments on the Court’s contribution to the procedure that a reference 
shall be submitted to the NPCSC.
105
 Albert Chen, however, notices that, as far as the 
reference issue is concerned, the significant feature of the Congo decision is that the Court 
not only decided to refer the relevant provisions of the Basic Law to the NPCSC for 
interpretation, but also expressed their own views on the substantive questions concerned 
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which had the effect of rendering a provisional judgment on the case.
106
 As Chen 
understands it, nothing in Article 158 requests or invites the CFA to do so, but by actually 
doing so, the Court has set a precedent for future references.
107
 While, as Chen observes, 
there is obviously the advantage in this approach in that the considered opinions of the 
HKSAR courts will be made known to the NPCSC, and hopefully may influence the NPCSC’s 
interpretation,
108
 the risk is that the Court’s opinion might be rejected or overruled by the 
NPCSC, a result that is likely to do damage to the authority of the HKSAR courts. Thus, it 
seems that Chen is quite rightly being cautious in suggesting that the reference might just 
keep silent or remain neutral on how the excluded provisions are to be interpreted, for at 
the end of the day those provisions concern affairs that are the responsibilities of the 
Central Authorities.
109
     
 
Apart from what Chen has noticed, there are two other things that might also be 
problematic with the procedure of reference as established by the Court in the Congo case. 
First, on question of the subject of the reference, although there is nothing wrong in the 
Court’s submitting the questions it posed in the interpretation of the provisions concerned, 
it might be wrong to understand that this is what Article 158 (3) requires. If, as the CFA in 
Lau Kong Yung admits, the NPCSC’s power to interpret the Basic Law is a general and 
freestanding one, the NPCSC, in dealing with a reference made by the CFA, cannot possibly 
be limited by the questions the CFA has submitted. In other words, the NPCSC will not be 
merely following the CFA’s baton; it may well take the chance to interpret the relevant 
provisions to clarify things it wishes to clarify, whether or not the CFA has asked a question 
on this particular thing notwithstanding.  
 
Secondly, on the question of the channel through which a reference shall be submitted to 
the NPCSC, it is not clear whether the channel utilized in the Congo case — that is through 
the Secretary for Justice, to the OCMFA and finally to the NPCSC — is the norm or merely a 
convenience in this particular case. In this case, because foreign affairs are involved, it seems 
convenient to pass the reference through the OCMFA. But this is problematic either as a 
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norm or as a convenience. The OCMFA is established in Hong Kong to deal with foreign 
affairs relating to Hong Kong. A reference by the CFA to the NPCSC is certainly not a foreign 
affair, although the case in which the reference is made may well involve foreign affairs. In 
this respect, the OCMFA should not play any role at all in the procedure of reference under 
Article 158 of the Basic Law. On the other hand, if the reason to pass the reference through 
the OCMFA is mainly because the case involves foreign affairs, then one might wonder what 
procedure shall be adopted if the next reference has to be made in a case that involves 
defence affairs. Shall it then be passed through the People’s Liberation Army stationed in the 
HKSAR? It is publicly known in Hong Kong that there is a day to day official liaison channel 
between the HKSAR government and the Hong Kong and Macau Office of the State Council 
[HMO] in Beijing. One wonders why this channel was not used in the Congo reference. But 
apart from these potential problems, one thing in the procedure is particularly noteworthy. 
That is, the reference is given to the Secretary for Justice of the HKSAR as the first port of 
call. If one may infer any implication from there, it might be this underlying message: the 
CFA, even when carrying out a duty to make a make a reference to the NPCSC, is sensitive to 
avoid any direct contact with the NPCSC (which is so widely perceived as a political organ) so 
as to keep its image of judicial independence (in this regard, independent from the Central 
Authorities).  
 
Finally, for the sake of completing the story, it is convenient to note that the NPCSC has, at 
the request of the Hong Kong CFA, given its interpretation in respect of Articles 13(1) and 
19(1) of the Basic Law.
110
 The NPCSC confirmed the CFA's provisional decision. It confirmed 
that the doctrine or principle of absolute sovereign immunity applies in Hong Kong, as it 
does in the mainland. Shortly after the NPCSC issued its interpretation, the CFA handed 
down its final judgment in the Congo case, merely affirming the provisional judgment it had 
reached prior to the making of the reference.
111
  
 
4. The purposive approach to the interpretation of the Basic Law 
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In Ng Ka Ling, the CFA declared that a purposive approach should be adopted for the 
interpretation of the Basic Law. This is because the Basic Law is ‘an entrenched 
constitutional instrument’, which like other constitutional instruments, ‘uses ample and 
general language’ and is ‘a living instrument intended to meet changing needs and 
circumstances’.
112
 This being the character of the Basic Law, the Court said,  
 
The adoption of a purposive approach is necessary because a constitution states general principles and 
expresses purposes without condescending to particularity and definition of terms. Gaps and ambiguities 
are bound to arise and, in resolving them, the courts are bound to give effect to the principles and 
purposes declared in, and to be ascertained from, the constitution and relevant extrinsic materials. So, in 
ascertaining the true meaning of the instrument, the courts must consider the purpose of the instrument 
and its relevant provisions as well as the language of its text in the light of the context, context being of 
particular importance in the interpretation of a constitutional instrument.
113
 
 
4.1 What is the purposive approach? 
 
Needless to say, to apply a purposive approach, one needs to know what the general 
purpose of the Basic Law is and to be guided thereby. As the Court rightly points out, the 
purpose of the Basic Law is to establish the HKSAR as an inalienable part of the PRC under 
the principle of OCTS but with a high degree of autonomy.
114
 However, this general purpose 
is itself so broad and general that it might not offer much guidance in practical cases.  
 
Thus, the CFA went on to give more guidance. First, as to the purpose of a particular 
provision, it may be ascertained ‘from its nature or other provisions of the Basic Law or 
relevant extrinsic materials including the Joint Declaration.’
115
 Secondly, as to the language 
of its text, ‘the courts must avoid a literal, technical, narrow or rigid approach.’
116
 The 
language must be interpreted in the context in which they are used. And the context of a 
particular provision is not only the Basic Law itself but may also be found in relevant 
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extrinsic materials. Traditions and common usage of the words might also give assistance in 
getting the meaning of the language used in the text of the Basic Law.
117
 Thirdly, as to those 
provisions concerning fundamental rights and freedoms, ‘the courts should give a generous 
interpretation…in order to give to Hong Kong residents the full measure of fundamental 
rights and freedoms so constitutionally guaranteed.’
118
 
 
In establishing this purposive approach to the interpretation of the Basic Law, the Court in 
Ng Ka Ling did not refer to any precedents, home or abroad, for support. It would be 
perfectly legitimate if the Court had wished to do so, for the Basic Law not only maintains 
the laws previously in force in Hong Kong, including the common law,
119
 but also allows the 
HKSAR courts to refer to precedents of other common law jurisdictions.
120
 Recalling that Ng 
Ka Ling was the first ever case the CFA heard, it is plausible to think that the Court, as the 
supreme court of the newly established constitutional order, was keen to make a fresh start 
in Hong Kong’s jurisprudence, to build up its own image and authority and to shape the 
constitutional role of the judiciary in the new constitutional order.  
 
4.2 The legacy of the pre-handover jurisprudence  
 
It is clear that the purposive approach adopted in Ng Ka Ling has its history in the pre-
handover jurisprudence established in the judicial enforcement of the Bill of Rights 1991. A 
repeated position of the pre-handover courts on the implementation of the Bill of Rights is 
that a purposive approach should be adopted to the interpretation of the BORO so as to give 
Hong Kong people full measures of protection. In Sin Yau Ming,
121
 the CA, citing Lord 
Wilberforce in Minister of Home Affairs v Fisher
122
 for support, said that the Bill of Rights 
contained in the BORO was a constitutional document, the interpretation of which ‘calls for 
principles of interpretation of its own, suitable to its character’.
123
 Thus, in the Court’s view, 
the approach to constitutional interpretation advocated by the Privy Council in Fisher should 
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be adopted. That is, the Court quoted Lord Wilberforce again, a constitution calls for 
 
a generous interpretation avoiding what has been called 'the austerity of tabulated legalism,' suitable to 
give to individuals the full measure of the fundamental rights and freedoms referred to.
124
 
 
To press it further, the Court cited Lord Diplock in Attorney General of the Gambia v Jobe
125
 
as stating,   
 
A constitution, and in particular that part of it which protects and entrenches fundamental rights and 
freedoms to which all persons in the state are to be entitled, is to be given a generous and purposive 
construction.
126
 
 
In addition, the Court in Sin Yau Ming also drew on other international and comparative 
jurisprudence on human rights to support this generous and purposive approach. It referred 
to authorities of the US Supreme Court, the Canadian Supreme Court, the European Court of 
Human Rights, as well the comments and decisions of the United Nations Human Rights 
Committee in its discussion of how permissible limitations on human rights should be 
ascertained, guided by the generous and purposive approach.
127
 In many of the human 
rights cases in the post-handover era, the CFA frequently refers to the Sin Yau Ming decision 
as well as the foreign authorities referred to in that case.
128
 There is therefore little doubt 
that, despite of the fact that the CFA in Ng Ka Ling did not refer to Sin Yau Ming or any 
foreign authorities, the purposive approach it adopted has its domestic as well as 
international background.  
 
4.3 Purposive approach as the tune of interpreting the Basic Law 
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It is said that the Court in Ng Ka Ling ‘set the tune of interpreting the Basic Law’.
129
 It seems 
very much so. Yet questions remain to be asked as to why it should be this tune, and 
whether and to what extent this tune fits the background settings of the Basic Law. That the 
Basic Law is the constitution of the HKSAR and a constitution should be interpreted as such 
seems somewhat sweeping, if the specific characteristics of constitutional order which the 
Basic Law has established are not taken into account. 
 
At the very general level, one can hardly disagree that a purposive approach is necessary for 
the interpretation of a constitutional document such as the Basic Law. Indeed, purposive 
interpretation seems to have become a global trend in constitutional interpretation. As the 
President of the Supreme Court of Israel writes, ‘objective purpose is most important’, and 
the goal of interpretation is nothing but ‘to achieve the purpose of law’.
130
 In Justice 
Dickson’s opinion, the proper approach to interpret the Canadian Charter is a purposive one, 
for the meaning of a right or freedom guaranteed by the Charter is to be ascertained by an 
analysis of the purpose of such a guarantee.
131
 In Pepper v Hart,
132
 the British Lords also 
accepted that a purposive approach is needed to interpret Acts of Parliament, though this 
case is perhaps better known for whether the courts can look into the Hansard reports to 
find out what the original intent of Parliament is. The European Court of Human Rights 
(ECtHR) has also affirmed the principle of dynamic interpretation of European Convention on 
Human Rights (ECHR), by stating that the ECHR is a ‘living instrument’ and that it should be 
interpreted in the light of ‘present day conditions’.
133
 More famously is perhaps the words of 
John Marshall in McCulloch v Maryland that ‘we must not forget that it is a constitution we 
are expounding…., which is intended to endure for ages to come, and consequently, to be 
adapted to the various crises of human affairs’.
134
 
 
On the other hand, however, as Lord Mustill quite rightly pointed out, the benefits of a 
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purposive approach are illusory, for the purpose which is used as a point of reference merely 
reflects the contention of one or other of the parties about what the words ought to 
mean.
135
  
 
For one thing, while a purposive approach certainly appears necessary, it standing alone as a 
grand theory is not sufficient in practical interpretation. Constitutional history has given 
birth to doctrines and theories on interpretation which not only vary from, but quite often 
conflict with one another. As the American experience shows, there are different 
approaches or methods for interpreting the US Constitution, among them are the six 
interpretative ‘modalities’ as summarized by Bobbitt Philip: originalism, textualism, 
structuralism, prudentialism, doctrinalism and the ethical approach.
136
 They are equally 
necessary and legitimate. But standing alone, ‘they assert nothing about the world’; rather, 
it is their standing together that constitute the American system of constitutional 
interpretation.
137
  
 
In that sense, there has never been a persistent and overwhelming consensus as to what 
particular approach is necessary for the interpretation of US constitution. In practice, it 
seems that the US Supreme Court has never claimed that a certain approach is necessary for 
the interpretation of the US Constitution. Instead, the Supreme Court is perhaps better seen 
as having set off and continuing in the way of exploring the un-chartered sea of interpreting 
the US Constitution. In a sense, it is due to the twists and turns in the Supreme Court’s 
practical interpretations of the constitution that have inspired so many different theories on 
constitutional interpretation. In fact, instead of sticking to one particular approach, John 
Marshal in McCulloch v Maryland adopted all the six interpretative ‘modalities’ Bobbitt 
Philip has mentioned to justify the setting up of a national bank in a state.  
 
So, when the CFA in Ng Ka Ling claimed that a purposive approach is necessary for the 
interpretation of the Basic Law, it is best understood that it did not exclude other possible 
approaches of interpretation. In fact, the Court was careful to make this clarification. It said 
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that what it had set out as the approach to the interpretation of the Basic Law ‘cannot be 
and is not intended to be an exhaustive statement of principles the courts should adopt in 
approaching the interpretation of the Basic law’, and that in the future when questions of 
interpretation arise, the courts will develop principles as necessary to meet them.’
138
  
 
In Albert Chen’s view, the purposive approach advocated by the CFA could be developed into 
an appropriate approach for the interpretation of the Basic Law, if pursued with caution and 
supplemented with those technical means as the six modalities developed in the American 
context.
139
 Simon Young, adopting the Pepper v Hart approach for the Basic Law, argues 
quite convincingly that a restricted form of original intent analysis is necessary in the 
interpretation of the Basic Law, especially taken into account of the different approaches to 
legal interpretation in the two legal systems.
140
  
 
Ghai is in no disagreement with the purposive approach either. But in his view, the inherent 
problems or difficulties in the interpretation of the Basic Law strongly demand a ‘special and 
distinctive’ approach to the jurisprudence and interpretation of the Basic Law, which must 
be capable of transcending the differences between the two legal systems which co-exist 
under the OCTS framework.
141
 To establish such an approach, the starting point is to 
recognize the underlying policies of the Basic Law, and thus to acknowledge its special and 
unique character. For Ghai, a suitable approach to the interpretation of the Basic Law must 
suggest ways to: (1) balance the sovereignty of the PRC with the autonomy of the HKSAR; (2) 
bring coherence to the various powers and functions of the HKSAR; and (3) allow for the 
capacity to respond to the changed conditions and circumstances in Hong Kong.
142
  
 
4.4 A purposive approach for the purpose of ousting the NPCSC? 
 
Ghai has certainly made a very good point. A grand purposive approach without taking into 
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account the unique character of the new constitutional order in the HKSAR might not fit. In 
light of Lord Mustill’s insight—that the benefits of the purposive approach are illusory, such 
an approach might even be dangerous, because it might easily lead to judicial activism which 
in turn might cause a backlash from other branches of government within the HKSAR or 
from the NPCSC.  
 
By claiming a purposive approach and thus setting the tune to the interpretation of the Basic 
Law, it is not unlikely that the CFA was hoping to play the key role in the evolving of this new 
constitutional order in Hong Kong. In other words, there might have been an attempt to 
expand judicial power under the disguise of pursuing the purpose. This would be a purely 
hypothetical submission, if one does not take into account of the inherent tensions in OCTS 
in general and the interpretation scheme of the Basic Law in particular. As the supreme 
court of the Region, the CFA has certainly been keen, from the very first case it heard, to 
portray itself as the guardian of the Basic Law, the guardian of the rule of law and the 
protection of human rights in Hong Kong, and the guardian of the Region’s autonomy. But 
without the final power to interpret the Basic Law, it might have also felt a lack of 
competence to fulfil this role. Only by resorting to the general purpose of the Basic Law the 
CFA give itself a greater room of manoeuver in such a peculiar situation.  
 
In Chong Fung Yuen,
143
 the CFA further developed the purposive approach in such a way that 
its attempt to expand its power of interpreting the Basic Law once again reached the 
breaking point. At issue in this case was Article 24(2) (1) which provides that Chinese citizens 
born in Hong Kong before or after the establishment of [the HKSAR] are permanent 
residents. The Immigration Ordinance as amended by the PLC provided in Paragraph 2(a) of 
Schedule 1 that for a Chinese citizen born in Hong Kong to be a permanent resident, one of 
his parents must have been settled or had the right of abode in Hong Kong at the time of his 
birth or at any later time. The respondent was born in Hong Kong after the establishment of 
the HKSAR, but at time of his birth, none of his parents was a Hong Kong permanent 
resident. The Director of Immigration therefore rejected the respondent’s claim for the right 
of abode in Hong Kong. The respondent challenged that Paragraph 2(a) of Schedule 1 of the 
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Immigration Ordinance was inconsistent with Article 24(2) (1) of the Basic Law.  
 
As mentioned in Chapter II, after the Ng Ka Ling decision, the NPCSC issued an 
Interpretation overruling the Court’s interpretation of Articles 22(4) and 24 (2) (3). In that 
Interpretation, the NPCSC stated expressly that the legislative intent of the whole Article 24 
(2) has been reflected in the Opinion issued by the Preparatory Committee in 1996 (‘the 
legislative intent statement’). In that Opinion, it was stated that for a Chinese citizen born in 
Hong Kong to be a permanent resident, one of his parents must have been settled or had 
the right of abode in Hong Kong at the time of his birth or at any later time.
144
 Now, 
Paragraph 2(a) of Schedule 1 of the Immigration Ordinance adopted the Preparatory 
Committee Opinion and the NPCSC stated that the legislative intent of Article 24 (2) (1) is 
reflected in this Opinion. There seems no case to challenge the constitutionality of this 
provision of the Immigration Ordinance.  
 
But the CFA was not to follow this line. The Court refused to accept the part of the NPCSC’s 
Interpretation (that the legislative intent of Article 24 (2) (1) was reflected in the Preparatory 
Committee Opinion) as binding. It said that in order to ascertain the legislative intent of a 
Basic Law provision, the common law approach should be adopted. It sated: 
 
The courts' role under the common law in interpreting the Basic Law is to construe the language used in 
the text of the instrument in order to ascertain the legislative intent as expressed in the language. Their 
task is not to ascertain the intent of the lawmaker on its own. Their duty is to ascertain what was meant 
by the language used and to give effect to the legislative intent as expressed in the language. It is the text 
of the enactment which is the law and it is regarded as important both that the law should be certain and 
that it should be ascertainable by the citizen.
145
 
 
In this exercise of interpretation, the CFA pressed on, ‘while the courts must avoid a literal, 
technical, narrow or rigid approach, they cannot give the language a meaning which the 
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language cannot bear’.
146
 Extrinsic materials may be necessary to the interpretation of the 
Basic Law, but they should be limited to ‘pre-enactment materials, that is, materials brought 
into existence prior to or contemporaneous with the enactment of the Basic Law’.
147
 The 
Court was implicitly stating that Preparatory Committee Opinion was irrelevant because it 
was a post enactment material.  
 
As to the NPCSC’s ‘legislative intent statement’, the Court, in what seems quite a sweeping 
way, said that it ‘did not contain any interpretation of Article 24(2) (1) which is binding on 
the courts in Hong Kong’.
148
 In the absence of a binding NPCSC interpretation, the Court 
went on, the common law approach should be adopted in the interpretation of the 
provision.
149
 In the Court’s view, ‘Article 24(2)(1) means what it says, that is, Chinese citizens 
born in Hong Kong before or after 1 July 1997, no more, no less’.
150
 Its meaning ‘is not 
ambiguous, that is, it is not reasonably capable of sustaining competing alternative 
interpretations.’
151
 Therefore the respondent’s claim for permanent resident status should 
be upheld and the Director’s appeal be dismissed.
152
  
 
It is interesting to note that from the CFI on through to the CA and further to the CFA, the 
pivotal question has all the way been whether Paragraph 2(a) of Schedule 1 of the 
Immigration Ordinance was compatible with Basic Law Article 24 (2) (1), but while all these 
courts upheld the respondent’s claim, none of them expressly ruled the relevant provision of 
the Immigration Ordinance unconstitutional. 
 
The CFA’s decision in Chong Fung Yuen was again heralded as a triumphant come back from 
the retreat it made in Lau Kong Yong.
153
 It reasserted the primacy of the common law 
principles in interpreting the Basic Law, and dispelled any doubt of the independence of the 
Court, especially doubts of the Court’s resistance of possible interference from the NPCSC.
154
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But the Court’s refusal to accept the NPCSC’s ‘legislative intent statement’ as binding is 
apparently problematic. As mentioned in Chapter II, under the Chinese legal system, the 
legislative approach is adopted in legal interpretation. An interpretation by the NPCSC 
therefore has the same binding effect as a statutory enactment. Thus, as Yap points out, 
there is no legal ground for the Court not to treat the NPCSC interpretation as legislation 
with all its provisions binding on the Court, but to treat it as a superior court judgment with 
only its ratio binding.
155
 This, if it stands, is undoubtedly a serious misunderstanding of OCTS. 
Nonetheless, the practical effect is obvious. By distinguishing part of NPCSC’s interpretation 
as ratio and other parts as obiter, the Court was seeking to bind the hands of the NPCSC. 
And there seems little doubt that it succeeded in doing so in Chong Fung Yuen. When the 
purposive approach is further added by such a common law approach, the combined effect 
cannot be anything but near total liberalism. The sense of ousting the NPCSC is not hard to 
feel.  
 
After the decision in Chong Fung Yuen was handed down, The NPCSC, through its Working 
Committee on Legal Affairs, issued a press release, in which it was stated that the CFA’s 
decision was ‘not consistent’ with the NPCSC’s interpretation, and the NPCSC ‘expressed 
concern’ about the matter.
156
 However, the NPCSC did not take further action; nor did it 
issue an interpretation to overrule the Court’s interpretation of Article 24 (2) (1). That the 
NPCSC did not do so was seen by many as the ‘utmost self-restraint’ from the Beijing 
authorities.
157
 But one might be tempted to think that the NPCSC might have chosen to do 
otherwise, had not the year in which the Chong Fung Yuen decision was handed down 
happened to be the year in which the Chief Executive election was due to take place. With 
the benefit of hindsight, one might suggest that the NPCSC should have overturned the CFA’s 
interpretation, for, as will be discussed in Chapter VII, the CFA’s decision in Chong Fung Yuen 
failed to see one of the purposes of Article 24 as a whole, which is, to control the population 
growth in Hong Kong, which is tiny in geographical terms, and this failure has not only 
caused serious social and economic consequences in Hong Kong but also aroused public 
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tensions between the HKSAR and the mainland.   
 
Conclusion 
 
Like all constitutions, the Basic Law necessitates interpretation. Under the Article 158 
interpretation scheme, the final power to interpret the Basic Law is vested in the NPCSC, and 
the power of the HKSAR courts to interpret this Law derives from the NPCSC’s authorization. 
In the sense and to the extent that it is an authorized power; the HKSAR courts are in a 
handicapped position in interpreting the Basic Law. The reference system established under 
Article 158 clearly shows the relationship between the HKSAR courts and the NPCSC. The 
separation of the power of final interpretation from the power of final adjudication also 
depicts the handicapped position the HKSAR courts are in; in fact, this separation marks a 
significant feature of the legal system in the HKSAR. However, by introducing the 
predominant test into the reference system, and by adopting the purposive approach (which 
is further supplemented by the common law approach), the CFA has attempted, and quite 
successfully, to expand the scope of its power to interpret the Basic Law and correspondingly 
to limit that of the NPCSC. This attitude of the Court is likely to cause tensions between the 
HKSAR and the central authorities.  
 
The interpretation of a constitution, as Michael J. Perry observes, is both law and politics.
158
 
It should always look in two directions: looking backward towards the past for the intentions 
of the Framers, so that fidelity to the constitution can be maintained; looking forward 
towards the future, for the likely shape of the world in which the principles embodied in the 
constitution are to function so as to provide us with guidance.
159
 To do so, it needs both 
creativity and compromise to interpret a constitution; no approach or combination of 
approaches can turn constitutional interpretation into an exact science or eliminate 
controversy about what the constitution, whether as text or text plus, means.
160
 The 
interpretation of the Basic Law is certainly no less concerned with both law and politics, for, 
as Ghai rightly observes, the Basic Law aims to bridge and to provide for the coexistence of 
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capitalism and communism within one sovereign state.
161
 Given the inherent difficulties 
embedded in OCTS, it is necessary to develop interpretative principles that not only fit with 
but also enhance the operation of this special constitutional order. Its interpretation should 
also look into both backward and forward directions.  
 
The power of and the approach to constitutional interpretation are closely related to the 
power of constitutional review, although neither the power of interpretation itself nor the 
adoption of a certain approach can justify the power of constitutional review per se. In Ng 
Ka Ling, when the CFA asserted the power of constitutional review, it not only relied on the 
power it has to interpret the Basic Law, but also on the constitutional role the judiciary as a 
whole has to play in the political structure of the HKSAR, that is to check and balance other 
branches of government to ‘ensure that they act in accordance with the Basic Law’.
162
 If the 
need for constitutional review can be justified on the supremacy of the Basic Law, whether 
or not this task should be carried out by the judges is another matter that needs to be 
justified otherwise. Do the HKSAR courts have the checking and balancing role to play in the 
HKSAR political structure, as the CFA so claimed? Does that role, if it exists, necessarily 
ordain the power for the courts to strike down legislation by the local legislature, or for 
them to declare acts of the central authorities invalid? To answer these questions, we need 
to look at the political structure of the HKSAR, to see if there are any checking and balancing 
mechanisms which may imply that power of constitutional review by the courts.  
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Chapter V 
The Political Structure of the HKSAR: Checks and Balances 
 
Introduction 
 
The Basic Law does not expressly confer on the judiciary the power of constitutional review. 
Thus, for the HKSAR courts to exercise this power, it needs to be justified by reasons and 
logic that can be properly inferred from the Basic Law. In the previous two Chapters, it has 
been argued that the supremacy of the Basic Law necessarily entails constitutional review. 
However, the question not yet answered is why this task should be carried out by the judges. 
This judicial role does not follow naturally from the supremacy of the Basic Law. Nor can it 
be necessarily be inferred from the power to interpret the Basic Law. It does not directly 
follow judicial independence either. Whether the courts have the power to strike down acts 
of other branches of government depends on whether the design of the whole political 
structure requires such a strong form of checks and balances from the judiciary. The 
question between constitutional review and judicial checks and balances is not a question of 
‘chicken and egg’—where people do not know for sure which comes first. If the political 
structure does not require the judges to perform a strong form of checks and balances, it is 
simply unjustified for judges to do so.  
 
So in this Chapter, the main task is to see whether the political structure of the HKSAR 
requires the judges to perform a role of strong checks and balances. Section 1 will look at 
the question of whether the HKSAR government is based on the doctrine of separation of 
powers or it is an executive-led system, a question that has long been disputed in Hong 
Kong. Section 2 continues to examine the political structure. It will be argued that the 
political structure in the HKSAR is neither simply based on separation of powers, nor is it 
merely an executive-led system; rather, it is a mixture of both. Section 3 will try to identify 
the constitutional role of the judiciary in this particular constitutional system. Judicial 
independence in the HKSAR will be discussed, for it is the precondition for any form of 
judicial checks and balances. This will be followed by an assessment of what kind of checks 
and balances the judiciary should play within the political structure of the HKSAR. This 
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Chapter will conclude with submissions on the justification of judicial constitutional review 
in Hong Kong: justification on the ground of checks and balances that the political structure 
requires.  
 
1. Separation of powers or executive-led?  
 
There have long been two opposing views on the political structure of the HKSAR. One 
argues that it is based on the principle of separation of powers.
1
 The other insists that it is 
framed as an executive-led system, which, while allowing certain degree of checks and 
balances between the executive and the legislature, emphasizes coordination more than 
separation between them.
2
 In the HKSAR government’s own definition, the HKSAR political 
system is ‘an executive-led system’, where, ‘the executive authorities and the legislature 
exercise their respective functions, complement each other, and operate with due checks 
and balances.’
3
 
 
1.1 The separation argument 
 
Those who hold the separation view may have this to say. First, the Basic Law provides that 
the HKSAR shall ‘enjoy executive, legislative and independent judicial power’.
4
 In 
correspondence to these three powers, the Basic Law establishes a political structure in the 
HKSAR which includes the Chief Executive, the Executive Authorities (the Government), the 
Legislative Council (LegCo) and the Judiciary; that is, the three arms of government each 
having a distinctive sphere of powers and functions.
5
 According to the Basic Law, the 
legislature of the HKSAR is the LegCo, whose main function, as can be expected with any 
                                                        
1
 Yash Ghai, Hong Kong’s New Constitutional Order: The Resumption of Chinese Sovereignty and the Basic 
Law (2nd edn, Hong Kong University Press 1999) 262, see also Peter Wesley-Smith, 'The Hong Kong 
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2
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Executive Authorities and the Legislature' LC Paper No CB(2)900/06-07(01) , available at 
http://www.cmab.gov.hk/en/legco/papers.htm, accessed in July 2012.  
4
 The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China Art 2.  
5
 Ibid, Chapter IV.  
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legislature, is to make and unmake laws.
6
 The Government, on the other hand, is charged 
with the executive responsibilities of, inter alia, formulating and implementing policies, 
conducting administrative affairs.
7
 As far as the separation of the judicial power is 
concerned, neither of the two opposing views denies it. And as shall be seen in the next 
section, judicial independence in the HKSAR is indeed guaranteed. Therefore, as the 
argument may go, there is a clear institutional separation, distributing different government 
functions to separate departments.  
 
Secondly, there is also a clear separation of personnel between the legislative and the 
executive branches. The Chief Executive, who is the head of the Government, is elected by a 
different method from that used in electing the legislature.
8
 The principal officials are not 
elected, but nominated by the Chief Executive and appointed by the Central Authorities.
9
 
Neither the Chief Executive nor his principal officials are entitled to sit and vote in the 
LegCo.
10
 This separation of persons resembles the kind of separation of powers adopted by 
the US Constitution, but differs from the British practice which fuses the legislative and 
executive powers by allowing the Prime Minister and his Cabinet members to sit and vote in 
Parliament — a practice seen by Bagehot as the ‘secret of success’ of the British 
Constitution. In Ghai’s view, that the Basic Law enshrines the separation principle is reflected 
in the separation of personnel.
11
 
 
Thirdly, the Basic Law also provides that the Government must be accountable to the 
LegCo.
12
 As might be argued, this is the fundamental principle that governs the relationship 
between the executive and the legislature, and that it is a principle that is based on 
                                                        
6
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7
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separation of powers.  
 
Fourthly, there are of course overlaps of powers. For instances, the executive authorities 
have the power to draft and introduce bills, make subordinate legislation;
13
 the executive 
subordinate legislation, however, is subject to legislative scrutiny;
14
 the Chief Executive has 
legislative powers too — he may issue executive orders,
15
 which, in accordance to a court 
decision, is in effect a law-making power.
16
 Moreover, the Chief Executive has the power to 
appoint and remove judges,
17
 but the appointment and removal of the judges of the CFA 
and the Chief Judge of the High Court needs to be endorsed by the LegCo.
18
 But, as the 
argument presumably will go, necessary overlaps do not negate the principle of separation 
of powers per se. Indeed, the American type of separation of powers, as Madison explains, is 
‘connected and blended’, allowing each branch to have ‘partial agency in’, or ‘control over’ 
the acts of others.
19
 Overlaps are necessary, for, as Madison also points out, absolute 
separation is unworkable in practice.
20
 
 
In light of the above, there seems to be a good case to argue that the political structure of 
the HKSAR is based on the principle of separation of powers. Wesley-Smith’s view is 
representative. He submits: 
 
it seems impossible to argue that the Basic Law does not clearly establish three separate branches of 
government each with specified powers in accordance with the separation doctrine. Thus the Legislative 
Council, no one else, shall be the legislature…with its function of enacting, amending and repealing 
law…The courts of the HKSAR, no one else, shall be the judiciary, exercising the judicial 
power…independently, free from interference. The government of the HKSAR, no one else, shall be the 
                                                        
13
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executive authorities….formulating and implementing policies, conducting administrative affairs….
21
  
 
1.2 The executive-led argument 
 
Defenders of this argument often refer to Deng’s remarks as an authority to demonstrate 
that it is not the original intent of the Basic Law to enshrine the western type of separation 
of powers. In a way of giving instructions, Deng once spoke to the BLDC that  
 
the western style of separation of powers does not suit Hong Kong’s special circumstances.
22
  
 
Given the Chinese political context against which the Basic Law was made, it is reasonable to 
suggest that Deng’s instructions should not be ignored in the understanding of any original 
intent of the Basic Law in this regard. Since the western type of separation of powers had 
been excluded, then what model of political structure would suit Hong Kong? The National 
People’s Congress system adopted in the mainland certainly would not do, simply because of 
the basic idea of OCTS.  
 
According to Xiao, who was then the co-convener of the political structure subgroup of the 
BLDC, the designing the political structure of the HKSAR was guided by the spirit of the Joint 
Declaration and the principle of OCTS. More specifically, the political structure should be 
able to uphold national unity and territorial integrity as well as to implement a high degree 
of autonomy, while ‘retaining certain effective things of the pre-1997 system’.
23
  
 
Ji Pengfei, the director of the BLDC, in his overall report to the NPC on the completion of the 
drafting work, said that the design of the political structure of the HKSAR was 
 
aimed at maintaining stability and prosperity in Hong Kong. (To achieve this), consideration must be given 
to the interests of different sectors of society and the structure must facilitate the development of the 
capitalist economy in the Region. While the part of the existing political structure proven to be effective 
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will be maintained, a democratic system that suits Hong Kong’s reality should gradually be introduced.
24
 
 
That effective part of the pre-handover political system indicated by Ji and Xiao, as explained 
several years later by a senior NPCSC official, is ‘mainly reflected in the executive-led 
government’.
25
 Xiao himself made the same point in his academic writings.
26
  
 
Thus, in Xiao’s view, the political structure of the HKSAR, having retained the merit points of 
the pre-handover system, is an executive-led system, which admits a certain degree of 
checks and balances between the executive and the legislature but emphasizes coordination 
more than separation between them. Wang Shuwen, also a drafting member and a 
professor in constitutional law, was of the same view.
27
 Wang explained further that it was 
for the purpose of having an executive-led government that the Chief Executive is given a 
high status and equipped with enormous powers.
28
 In Wang’s view, the principle of 
executive-led government can stand side by side with the principle of the executive 
authorities and the legislature coordinating as well as checking each other, as well as the 
principle of judicial independence.
29
  
 
Albert Chen is one of those Hong Kong commentators who accept that the original intent of 
the Basic Law is indeed to have an executive-led government in the HKSAR. In Chen’s view, 
this original intent is even clearer when one recognizes that the notion of executive-led 
government is closely related to affirming the Central Authorities’ power over Hong Kong. To 
support this point, he quotes the former vice director of the HMO as saying that the political 
structure of the HKSAR ‘must be executive-led’, for ‘not only this is a system proven to be 
effective, [but] the most important point is [that] only in an executive-led political structure 
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can the Chief Executive be truly accountable to the Central Authorities…..Neither a system 
that is legislature-led nor a system of separation of powers can achieve this aim’.
30
  
 
There are provisions in the Basic Law that may show the original intent of an executive-led 
government. First, as mentioned just now, it is the executive authorities that draft and 
introduce bills. Therefore it is the Government that is the main initiator of legislation. Private 
bills are allowed only in very limited context and subject to strict restrictions.
31
 If the bill 
under debate in the LegCo involves the political structure of the Region, the LegCo members 
are even not entitled to propose amendment motions.
32
 Secondly, bills passed by the LegCo 
have to be signed and promulgated by the Chief Executive to become law,
33
 and the Chief 
Executive can refuse to sign any bill which he considers incompatible with the overall 
interests of the Region.
34
 Thirdly, the Basic Law establishes the Executive Council (ExCo), 
which the Chief Executive is constitutionally bound to consult before making important 
decisions like dissolving the LegCo, though he is not necessarily bound to accept the 
majority opinion of the Council.
35
 The ExCo members are picked and appointed by the Chief 
Executive, and he can appoint LegCo members into the ExCo.
36
 According to Xiao, the 
establishment of the ExCo and the inclusion of LegCo members are aimed at promoting 
coordination between the executive and the legislature, hence securing an executive-led 
government.
37
  
 
These provisions could give the impression that there might well be more fusion of powers 
rather than mere connections between the seemingly separate executive and legislative 
branches in the HKSAR. At least in two aspects — the initiation of legislation dominated by 
Government, bills need to be signed and promulgated by the Chief Executive to become law 
—the state of affairs in HKASR might look not far away from that in the UK, where, as L.S. 
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Amery observed 
 
[t]he function of legislation….has always been predominantly exercised by Government….The main task of 
Parliament is…not to legislate or govern, but to secure full discussion and ventilation…., as the condition 
of giving its assent to Bills…
38
  
 
But as we shall see shortly, the reality in the HKSAR is by far different. 
 
1.3 Executive-led: flawed in design and futile in practice 
 
Defenders of the executive-led argument might have, perhaps quite convincingly, proved 
that it is the original intent of the Basic Law drafters to establish an executive-led 
government in the HKSAR. But they might have overlooked the need for effective 
institutional arrangements to put the concept of executive-led into practice. And the reality 
has turned out that the executive-led design has largely not been played out.   
 
As Wesley-Smith argues, if the meaning of ‘executive-led’ is to be understood as the kind of 
effective governance under the colonial system where the governor had complete control of 
the legislative apparatus, or in the Westminster-model systems where the Prime Minister 
commands a majority support in Parliament, the Basic Law design can hardly achieve it.
39
 
For the Basic Law implements neither the colonial gubernatorial nor the strict Westminster 
model, and the Chief Executive can never be confident that his legislative program will 
always pass through the LegCo.
40
 Lau Siu-kai shares similar view and he recognizes that for 
the executive-led government to be realized, the Chief Executive and his team ‘must have 
reliable and stable support from a strong governing coalition’, so that the Chief Executive 
‘can effectively handle the LegCo’.
41
  
 
In Regina Ip’s view, under the present system, it is practically impossible for the Chief 
Executive to have any real control of the LegCo. This is because there is a ‘fundamental flaw’ 
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in the design of the Basic Law, which is the lack of institutional arrangements through which 
the Chief Executive could do so.
42
 More specifically, Ip further explains, there is no organic 
link between the executive and legislative branches of the government, without which the 
executive government is actually crippled in imposing its policy agenda.
43
 As Ip also notices, 
in a fully democratic system of government, it is the political parties that play the key role in 
forming and sustaining the government in office and hence securing executive dominance. 
But this is also lacking in Hong Kong.
44
  
 
As a matter of act, local legislation has prohibited the Chief Executive from having any 
affiliations to political parties.
45
 This organic separation from political parties indeed puts the 
Chief Executive in a totally different and much more difficult position from that a British 
Prime Minster or an American President is normally in—stable and guaranteed support in 
Parliament or Congress by his own political party (or sometime coalition of parties). With 
seemingly enormous powers but without guaranteed parliamentary support, the Chief 
Executive and his government have to struggle to gather votes with every single piece of 
legislation. This is now becoming increasingly difficult.
46
 Not only because the LegCo is often 
divided, hence making it more difficult for the Government to strike deals with different 
political parties (or groups). But more significantly, the so called ‘pan-democratic camp’, 
whose members occupy more than one third of the LegCo seats,
47
 has assumed the 
opposition role. It is publicly known that the pan-democratic camp has long been 
condemning the current Chief Executive electoral method as a small-circle election, 
manipulated by the hands in Beijing. As such, they feel that there is little chance for a pan-
democratic political leader to reach the top office of the Region. Frustrated by this prospect, 
they feel there is no need to cooperate, nor to bargain or compromise with the Government. 
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What they are mostly concerned about is to show the electorate that they are sticking on 
the political stance on which they have been elected, so that they will be elected again on 
the same stance at next election.
48
 What the Chief Executive or the Government wants is 
none of their business.  
 
Indeed, as Ip rightly points out, given this ‘highly robust, assertive and autonomous 
legislature’, the executive-led system as intended by the Basic Law drafter is almost a 
fiction.
49
 As she writes:   
 
Little did the [Basic Law drafters] realize that once democratization of the legislature had gone underway 
and the executive stripped of direct control over the legislature, government by perpetual intensive 
lobbying, horse-trading and playing one political party or grouping off another would make ‘executive-led’ 
government a non-starter.
50
  
 
That the executive-led system has largely failed is admitted by the HKSAR government. In the 
second report of the Constitutional Development Task Force (CDTF) (which was set up in 
2004 to deal with issues relating to the democratic developments in Hong Kong
51
), it is said  
 
in reality, the executive authorities and the legislature are respectively taken up by people of different 
backgrounds and perspectives; the executive authorities and the legislature often are able to “regulate” 
(i.e. to act as a mutual check) but are not able to “co-ordinate” (i.e. to fully complement) each other. 
Furthermore, under the present system, the Chief Executive does not have established support in the 
Legislative Council. This has had an adverse effect on the executive-led system and administrative 
efficiency.
52
 
 
2. An uneasy blend of democracy and authoritarianism 
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The reality has led to the current cry for faster democratic development in Hong Kong.
53
 
Fuller democracy, say, the realization of ‘one person one vote’ in the election of the Chief 
Executive, will certainly enhance the legitimacy of the Chief Executive’ governance. But the 
development of democracy is unlikely to alter the fabrics of the relationship between the 
executive and the legislature, as is now provided in the Basic Law. For any alteration to that 
effect, amendments to the Basic Law are inevitable. In that sense, democratization is not 
necessarily the ultimate cure. But this is not our immediate concern. For our present 
purpose, the reality mentioned above provides evidence that while defenders of the 
executive-led argument might have proved that it is the original intent of the Basic Law to 
establish an executive-led government in the HKSAR, they now have difficulty to defend it in 
reality. On the other hand, however, the failure of the executive-led system does not mean 
that the separation argument stands out winning.  
 
It seems that, neither the separation argument nor the executive-led argument, each 
standing alone, sufficiently reveals the true nature of the political structure of the HKSAR.  
 
According to Ghai, the political structure in the HKSAR is ‘an uneasy blend of democracy and 
authoritarianism’.
54
 That is to say, there are in the overall political structure of the HKSAR not 
only democratic elements such as separation of powers, but also authoritarian elements 
cloaked with a more neutral term as ‘executive-led’ government. In this sense, Xiao’s 
definition of the HKSAR political structure is in essence the same with Ghai’s, albeit in 
different terms. For Xiao, as mentioned above, the political structure in the HKSAR is 
executive-led where the legislature and the executive cooperate with and check and balance 
against each other. Some of those who hold the executive-led argument might have 
overlooked the checks and balances part as described by Xiao. Authoritarianism and 
democracy, executive-led and checks and balances, they are seemingly contradictory to each 
other. However, they are not necessarily unmixable. The UK’s political system was once 
famously described by Lord Hailsham, a former Lord Chancellor, as ‘elective dictatorship’.
55
 It 
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is possible that the Westminster type of executive-led government was what the drafters of 
the Basic Law had in mind in framing an executive-led system for the HKSAR.   
 
That the political structure in the HKSAR is such an uneasy mixture is particularly clear in the 
constitutional role of the Chief Executive, an examination of which might clarify much 
confusion in understanding the checks and balances between the executive and the 
legislature.   
 
2.1 The dual constitutional role of the Chief Executive 
 
The striking feature of the constitutional role of the Chief Executive is its dual capacity as the 
head of the Government on the one hand and the head of the Region on the other.
56
 In the 
former capacity, the Chief Executive must be held accountable to the LegCo,
57
 but in the 
latter, the Chief Executive represents the Region and thus shall be accountable to the Central 
Government and the Region.
58
 For want of a shorter phraseology, this dual capacity of the 
office of the Chief Executive might be referred to as the dual CEship. The dual CEship, as one 
commentator rightly observes, is likely to put the holder of the office in a ‘thankless 
position’, where he or she is ‘constantly pulled in opposite directions when the two ‘masters’ 
clash’.
59
  
 
It is because of the dual CEship that the executive-legislative relationship in the HKSAR is 
most unclear and often easily blurred. To begin with, the use of the term ‘Chief Executive’ as 
the title for the highest public office in the HKSAR is somewhat ambiguous and misleading, 
for the Chief Executive is not merely ‘executive’ but, in two important ways, legislative as 
well. First, as mentioned above, the executive government is the main source of legislation 
initiatives. In that sense, the Chief Executive, as the head of the executive government, is the 
chief legislation initiator. Secondly, bills passed by the LegCo needs to be signed and 
promulgated by the Chief Executive to become law, and he may prevent bills from becoming 
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law by using his veto. In this sense, the Chief Executive is seemingly the supreme legislator in 
the HKSAR.   
 
While the Chief Executive as the chief legislation initiator may be easily identified as a 
blending of the executive and the legislative powers, the Chief Executive as the supreme 
legislator might not be identified as such. The key question to be answered here is in which 
CEship the Chief Executive exercises this legislative power. Is he acting as the head of the 
executive government and thus checking and balancing the legislative power? Or, is he 
acting as the head of the Region and therefore should be held accountable to the Region 
and the Central Authorities, and not to the LegCo?  
 
A sketchy comparison between the exercise of similar powers by the British Monarch and 
the US President might throw some light on the understanding of the case of Hong Kong’s 
Chief Executive. As is well known, in the UK, bills passed by Parliament require the royal 
assent to become law. But the royal assent is merely titular and formal, though symbolically 
important. Parliament can take pride that whatever it duly passes is surely to become law. 
Thus, in substance, one might say that the Queen has no role in law-making. But in form, it is 
the Queen in Parliament that makes and unmakes law.  Therefore, it does not matter 
whether one sees it from practice or from theory, one thing is certainly clear with the royal 
assent: it is part of the legislative process.   
 
Whereas in the US, a bill passed by the Congress also needs to be approved by the president 
to become law. The President may sign it, veto it, return it to Congress, or let it become law 
without presidential signature, or at the end of a session, pocket-veto it.
60
 There is no 
difficulty to see that the power of the American President’s approval of bills is substantive 
rather than symbolic as is the case with the royal assent in the UK. But unlike the British 
royal assent which is the final part of the legislature’s own legislative process, the American 
president’s approval of bills, including the veto, is, as explained by Hamilton, an executive 
check on the legislative power.
61
 In other words, the presidential approval of bills is an 
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executive intervention into the legislative process. Obviously, this executive check fits with 
the doctrine of separation of powers that underpins the American Constitution.   
 
In the HKSAR, the Chief Executive’s approval of bills is more like the substantive power of the 
American President than the formal and symbolic power of the British Queen. Like the 
American President, the Hong Kong Chief Executive, by virtue of the power of veto given to 
him, may examine the content of legislation and block a bill from becoming law if considered 
incompatible with the overall interests of the Region. Unlike the American President, whose 
exercise of the power of veto seems to be subject to no specific written restrictions, the 
Hong Kong Chief Executive is subject to the ‘overall interests’ condition. However, the Hong 
Kong Chief Executive’s control over legislation might still seem stronger than that of the US 
President, for in Hong Kong, a bill cannot become law unless and until it is signed and 
promulgated by the Chief Executive; the signature of the Chief Executive is a ‘must’ in Hong 
Kong, as is royal assent is a ‘must’ for bills passed by the UK Parliament to become law. But 
in the US, the signing of the president is only an option, for a bill passed by Congress may 
still become law if the President does not sign it, so long as he does not return it to Congress 
within ten working days. In addition, In the HKSAR, if a bill is returned to the LegCo but is 
passed again without any amendment, and the Chief Executive may still refuse to sign it, and 
he then can dissolute the legislature to end the conflict between him and the legislature.
62
 
This power to dissolve the legislature, in face of conflict in the law-making process, is not 
available to the American President, but was (before 2011) to be found effectively in the 
hands of a British Prime Minister.
63
 
 
Thus, the signing and vetoing power given to the Chief Executive under the Basic Law with 
regard to legislation bears the procedural feature of the British Queen’s royal assent on the 
one hand, but the substantial scrutiny of legislation as that of American President on the 
other. It is, so to speak, the ‘British Queen and the American president combined’ at that 
particular point.  
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Given that the Chief Executive’s power to sign and promulgate laws is as much a procedural 
‘must’ as that of the British Queen’s royal assent, it is perhaps more accurate to perceive the 
Chief Executive’s power to approve bills as part of the legislative process, where the Chief 
Executive himself plays a legislative role as the British Queen does, rather than an executive 
role asserting check on the legislative power as the American president does.  
 
Moreover, as has been mentioned, the Chief Executive can only refuse to sign a bill when he 
considers the bill to be incompatible with ‘the overall interests of the Region’. Obviously, a 
judgment of this nature should be made in the capacity of the CEship as the head of the 
Region, rather than as the head of the executive government. In other words, in signing or 
refusing to sign a bill, the Chief Executive is making or unmaking law in his capacity as the 
head of the Region, rather than checking and balancing the legislative power as the head of 
the executive government. 
 
Ghai seems to have got very close to this point when he realizes that the LegCo is not ‘the 
sole law-making body’ in present Hong Kong.
64
 But in making this point, he is more 
concerned about the constitutional restrictions on the legislative power rather than about 
the nature of Chief Executive’s role in legislation.
65
 To the contrary, Ghai suggests that it is 
not necessary to make such a subtle distinction of the powers given to the Chief Executive, 
because, in his view, the powers of the executive government are ultimately exercised at the 
discretion and direction of the Chief Executive.
66
 We think, as we have shown, quite 
otherwise. It is quite possibly the failure to make such a distinction that causes much of the 
confusion in understanding Hong Kong’s present political system in general and the 
executive-legislative relationship in particular. Indeed, the duality of the CEship lies at the 
heart of the whole political system. Only when we come to a better understanding of when 
the Chief Executive is accountable to whom, can we then have a clearer idea of how the 
whole political system in Hong Kong works. Many of the ‘oddities and contradictions’, which 
Ghai sees existing in the political system in Hong Kong,
67
 may be explained, if not always 
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fully, by reference to the duality of the CEship. Indeed, the question of whether the present 
political system in Hong Kong is based on separation of powers or whether it is an executive-
led system, owes an explanation of the duality of the CEship.  
 
2.2 Limited and weak checks and balances  
 
If the above conception of the Chief Executive role in the legislative process stands, then it 
follows that the relationship between the LegCo and the Chief Executive bears a dual 
character as well. In so far as the initiative stage of legislation is concerned, the relationship 
between them is part of the overall executive-legislative relationship. However, as the final 
sphere of the legislative process — when a bill is finished with the LegCo and submitted to 
the Chief Executive to sign — is concerned, their relationship shifts to that of an 
interrelationship of two legislative bodies within the whole law-making process. Hence, the 
checks and balances between them at this stage are no longer those between the legislative 
and the executive, but a kind of self-scrutiny within the legislative power itself. On each 
front, it seems that the Basic Law allows only limited and weak checks and balances on the 
Chief Executive.  
 
In other countries, the scrutiny within the legislative power is often set up by dividing the 
legislature into two houses. In Hong Kong, the bicameral system is not adopted.
68
 There is, 
however, one specific occasion where it does work in a way similar to the two-house 
formula. That is when it comes to voting on a private bill, where there can be said to have 
certain degree of self-scrutiny within the LegCo.
69
 Otherwise, in terms of the vast majority of 
bills which are introduced by the Government, the two-house formula of self-scrutiny within 
the LegCo is lacking. Therefore, it is plausible, and indeed desirable, that the power of the 
Chief Executive to sign or refuse to sign a bill passed by the LegCo takes over the self-
scrutinizing role. In so doing, however, the Chief Executive is scrutinizing legislation not as if 
he were a co-equal house of the legislature, but in his capacity as the head of the Region and 
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thus over and above the LegCo. It follows that in exercising this scrutinizing power, the Chief 
Executive is and should be held responsible to the HKSAR Region and the Central 
Authorities, rather than to the LegCo.  
 
Accordingly, the measures provided in the Basic Law that regulates the Chief Executive’s 
power in this regard should be understood as constitutional limits on his capacity as the 
head of the Region rather than that as the head of the Government. That is to say, those 
limits are not part of the checks and balances in the executive-legislative relationship at the 
Regional level, but part of the Region-Central relationship. This can be seen more clearly in 
the provisions in the Basic Law which concern the resignation and impeachment of the Chief 
Executive.  
 
Under the Basic Law, the Chief Executive must resign in three circumstances, two of which 
are related with the situation where the Chief Executive has dissolved the LegCo. The Chief 
Executive may dissolve the LegCo in two circumstances: (1) if he refuses to sign a bill passed 
by LegCo and returns the bill in question to the LegCo for reconsideration, and if the LegCo 
passes the original bill again, the Chief Executive has either to sign it or to dissolve the 
LegCo;
70
 (2) if the LegCo refuses to pass a budget or any other important bill introduced by 
the Government, the Chief Executive may dissolve the LegCo.
71
 The Chief Executive must 
resign if the newly elected LegCo (1) passes the original bill again,
72
 or still refuses to pass 
the original bill.
73
  
 
It is clear that there is a mechanism of checks and balances between the LegCo and the 
Chief Executive. But in neither of these two circumstances is the LegCo given a positive role 
to play. Instead, as Ghai understands it, the very threat of dissolution may already serve to 
ensure compliance by the LegCo members.
74
 The lack of initiative on the part of the LegCo in 
this regard significantly weakens the sense that the LegCo could actually hold the Chief 
Executive to account even in the event of serious conflict between them.  
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The LegCo does seem to have a more positive role to play in the procedure to impeach the 
Chief Executive. According to the Basic Law, the Chief Executive may be impeached on the 
ground that there is a ‘serious breach of law or dereliction of duty’ by the Chief Executive 
and he refuses to resign.
75
 If one-fourth of all the members of the LegCo jointly initiate a 
motion charging the Chief Executive of these offences, the impeachment procedure begins. 
If the LegCo passes the motion, it will then give a mandate to the Chief Justice of the CFA to 
form and chair an independent committee to investigate into those charges. If the 
committee comes up with a decision that such charges stand, then the LegCo may pass a 
motion of impeachment of the Chief Executive. But that motion is not final, it has to be 
reported to the Central Government for decision.
76
  
 
The device of impeachment is also found in the American Constitution, of which Congress 
can avail itself to remove the President from office.
77
 This is a legislative power, or a 
legislative check and balance on the executive power.
78
 In Hong Kong, although the 
impeachment procedure is initiated by the legislature, the legislature does not control the 
whole process. Furthermore, unlike in the US where the outcome of the trial by the Senate 
is final, the Hong Kong LegCo’s decision on impeachment is not — it has to be reported to 
the Central Government to decide. Thus, it seems clear that the impeachment procedure is 
not a measure by which to hold the Chief Executive accountable to the LegCo, but to hold 
him accountable to the Region and to the Central Government.   
 
In reality, no attempt has ever been made to impeach a Chief Executive. In 2005 the first 
Chief Executive Tung Chee-hwa resigned during his second term of office. He resigned all out 
of a sudden and merely for personal reasons. It was said that he actually resigned due to 
pressures from the Central Government.
79
 This episode nicely demonstrates that in holding 
the Chief Executive (especially in his capacity as the head of the Region) to account, it is 
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indeed the Central Government, not the LegCo, who plays the key role.
80
 
 
Nor does it seem that the LegCo and Chief Executive can effectively hold the Chief Executive 
(in his capacity as the head of the executive government) to account. Under the Basic Law, 
the Government must be accountable to the LegCo in these four fields: to implement laws 
passed by the legislature; to present regular policy address to the legislature; to answer 
questions in the legislature; and to obtain approval of the legislature for taxation and public 
expenditure.
81
 It is not clear how the LegCo can hold the executive to account, for example, 
in terms of implementing the laws. It would be easier to imagine that the executive is held 
accountable — to the rule of law, not to the legislature — if its implementation of the laws is 
challenged in court. The policy address is presented to the LegCo by the Chief Executive. The 
LegCo will have a debate over it and ask the Chief Executive questions in relation to it. But at 
the end of the day, the LegCo will pass a motion on whether or not it should ‘thank’ the 
Chief Executive for that address.
82
 One would be very optimistic, if not naïve, to believe that 
the LegCo is actually holding the Chief Executive to account when it considers whether or 
not to thank him for the policy address.  
 
Finally, it should be mentioned that the LegCo is weak in holding the Chief Executive and his 
team to account in that it lacks of the weapon of confidence vote. In the UK, Parliament may 
effectively hold the government to account by a vote of want of confidence. But this is not 
available in Hong Kong, either against the Chief Executive or against the principal officials. 
This measure was ruled out during the drafting of the Basic Law, on the ground that it would 
produce frequent changes of government and thus not good for maintaining economic 
prosperity and social stability in Hong Kong.
83
 Theoretically, given the Chief Executive and 
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the principal officials are ultimately appointed by the Central Government, a vote of want of 
confidence is apparently at odd with the appointment arrangement.  
 
In all, the HKSAR LegCo is weak in holding the executive and the Chief Executive to account. 
There is more blending than separation of powers in terms of legislation. The dual capacity 
of the CE-ship makes this blending much tilted to the advantage of the executive branch and 
to the Chief Executive. The lack of the measure to hold the executive to account by vote of 
want of confidence and the difficulty in forcing the Chief Executive to resign or to impeach 
him, adding together, gives no impression that the LegCo can effectively be checking and 
balancing the executive and the Chief Executive. Surely, the LegCo can ultimately check the 
executive by blocking legislation. But frequent reference to this last resort already implies 
the ineffectiveness of the checks and balances mechanism. And even this last resort is 
hampered by the Chief Executive’s power to dissolve the LegCo.  
 
2. 3 Summary reflections 
 
The political system of the HKSAT is perhaps more accurately described as the Chief-
Executive-led rather than executive-led. It follows neither the American form of presidential 
government nor the British model of parliamentary-executive government. In fact, it is a 
mixture of both.  
 
Indeed the duality of the CEship asks not for separation but for concentration of powers. It 
asks for a degree of concentration that would ensure the whole machinery produces the 
kind of executive-led effect as the British parliamentary system does or the pre-handover 
‘gubernatorial system’ did. The Hong Kong Chief Executive is as much an executive head as a 
US president in the US constitutional order, but he is more of a law-maker than the US 
president is. The Hong Kong Chief Executive is also more of a real law-maker than the British 
monarch is in the sense that, while he can say ‘no’ to a bill passed by the legislature, the 
British Queen is usually bound to say ‘yes’. In a sense, the duality of the CEship could make 
the Chief Executive almost as much a dictator as the colonial governor could be. Yet he is not 
as much a real dictator as the governor actually was: he is elected, the governor was not; he, 
as the head of the Government, is held accountable to the legislature, whereas the governor 
  193
himself was the legislature. Although elected, however, the Chief Executive has to be 
appointed by the central government and thus held accountable to it. In this specific point, 
the Chief Executive is not in much a different position as the colonial governor was in. 
Indeed, as Ghai recognizes, the political structure of the HKSAR is an uneasy blend of 
democracy and authoritarianism.  
 
3. The constitutional role of the judiciary 
 
What then is the appropriate role of the judiciary in such a constitutional system?  There is 
no doubt that the proper role of the judiciary in a certain constitutional system has to be 
examined in the context of that system of which the judiciary is a part. In Hong Kong’s case, 
the first thing to see is whether in this uneasy blend of democracy and authoritarianism 
there is guaranteed judicial independence.  
 
3.1 Judicial independence 
 
The independence of the judiciary is a common characteristic shared by western democratic 
constitutions. It emphasizes that judicial power should be separated from other 
governmental powers, and that it should be exercised independently, free from 
interferences from other branches. The separation of judicial power is of course the pre–
condition on which judicial independence can exist and be possibly maintained. Measures to 
secure judicial independence usually include the arrangements for judicial appointments, 
tenure, salary and immunity. These guarantees (save that of legal immunity) are basically 
material, but they provide a strong sense of security which is, by human nature, the need for 
and the yeast to freedom of will. No one has spoken more powerfully than Alexander 
Hamilton on the importance of these material guarantees. ‘Next to permanency in office’, he 
said, ‘nothing can contribute more to the independence of judges….. ’; and further he 
added, ‘[i]n the general course of human nature, a power over a man’s substance amounts 
to a power over his will’.
84
  
 
The principle of judicial independence is enshrined in the Basic Law. As general principles, 
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the Basic Law provides that the HKSAR shall exercise a high degree of autonomy with 
independent judicial power, including that of final adjudication,
85
 and that the courts of the 
HKSAR ‘shall exercise judicial power independently, free from any interference.’
86
 As one 
commentator notes, while the repletion here may reflect poor draftsmanship of the Basic 
Law, it does also reflect the NPC’s determination to uphold judicial independence in the 
HKSAR.
87
  
 
On the more specific plane, the Basic Law also adopts a number of specific measures 
regarding the arrangements for the appointment and removal of judges, the security of 
salary and other benefits, and the immunity from legal action. Under the Basic Law, judges 
shall be appointed by the Chief Executive on the recommendation of an independent 
commission,
88
 but the appointments of the Chief Justice of the CFA and the Chief Judge of 
the High Court shall need the approval of the LegCo and should be reported to the Central 
Authority for record.
89
 Judges in Hong Kong do not enjoy life tenure. But they may only be 
removed for inability to discharge judicial duties or for misbehaviour.
90
 As to what may 
amount to disability and misbehaviour, the Basic Law does not provide specific guidelines, 
nor does there appear to have emerged in Hong Kong’s common law jurisprudence any 
criteria for such a judgment. But the Basic Law does prescribe a procedure, which itself 
being akin to a judicial process, for the investigation and determination of these two 
circumstances.
91
 In the UK, judges of the higher courts enjoy office during ‘good behaviour’ 
and are only removable by an address of both Houses of Parliament. In their case, what may 
amount to a breach of ‘good behaviour’ is not clearly defined either. Nevertheless, such a 
constitutional guarantee is said to be sufficient and effective, simply because no English 
judge has been so removed over the centuries.
92
 In Hong Kong, no judge has ever been 
removed due to disability or misbehaviour. So, the lack of definition or standards in this 
regard does not seem to be a real threat.  
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Another important issue which is somewhat overlooked in the discussion of judicial 
independence in Hong Kong is the possibility of positive legislation to alter the scope of 
judicial power. According to the Basic Law, the structure, powers and functions of the courts 
in the HKSAR at all levels shall be prescribed by law.
93
 Theoretically, therefore, the scope of 
judicial power could be altered by the legislature. But unless in clearly necessary and 
legitimate circumstances it is unlikely that the legislature will do so. In the UK, the principle 
of parliamentary supremacy would allow Parliament to enact laws to exclude judicial 
jurisdiction in some type of cases.
94
 The US Constitution also provides that Congress may 
regulate the jurisdiction of the Supreme Court.
95
 But in neither the UK nor the US had it 
appeared that this possibility of legislative alteration of the scope of judicial power would 
practically undermine judicial independence. Nor perhaps should the similar Basic Law 
provision be seen as a potential threat to judicial independence in the HKSAR.  
 
In a Chief Justice’s address in 2010, the status quo of judicial independence in the HKSAR 
was stated in highly celebrated terms: 
 
It is now over 12 years since Hong Kong entered the new constitutional order as part of China under the 
principle of "one country, two systems".  During this period, judicial independence has been universally 
recognised and accepted to be of pivotal importance to Hong Kong. The constitutional guarantees for an 
independent Judiciary have been fully implemented.
96
 
 
What is most precarious about judicial independence is perhaps the lack of the final power 
to interpret the Basic Law. As discussed in Chapter IV, interpretation of the Basic Law by the 
courts of the HKSAR is always subject to overruling by the NPCSC. Thus although all cases in 
Hong Kong will be decided by Hong Kong courts, hence complete judicial independence 
regarding to adjudication, judicial independence in the HKSAR is, however, not complete in 
terms of the interpretation of the Basic Law. This ‘China-link’ makes judicial independence in 
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Hong Kong a more subtle and sensitive issue than in other jurisdictions. 
 
3.2 Judicial checks and balances on other branches of government 
 
Judicial independence is undoubtedly the precondition for the courts to assert any degree of 
real checks and balances on other branches of government. But judicial independence itself 
does not necessarily imply the power of constitutional review whereby courts can strike 
down the acts of the legislature or the executive. In the US, judicial constitutional review is 
asserted and often defended on the need for checks and balances implicit in the doctrine 
separation of powers. And for this purpose, the judiciary must have, as Hamilton put it, 
‘complete independence’.
97
 In the UK, the fusion of powers between the legislative and 
executive was more vibrant than the separation between them in the pre-HRA era. One 
therefore might submit that judicial independence in that UK context was to ensure the rule 
of law rather than to check and balance.  
 
As discussed in the previous two sections, the political system in the HKSAR is a ‘blend of 
democracy and authoritarianism’, i.e., a mixture of separation of powers and executive 
dominance. In this political structure, checks and balances between different arms of 
government have not been ruled out, but it seems that only a limited degree of checks and 
balances is regarded as desirable. This being the case, it is not immediately clear if the role 
of the judiciary includes the jurisdiction of constitutional review.   
 
It could be argued that since the checks and balances between the executive and legislative, 
as discussed above, are intended by the Basic Law to be limited and weak, there does not 
seem to be a strong need for the courts to exercise the power of constitutional review, if the 
purpose of this kind of review is to police the boundaries between these two arms of 
government. Furthermore, since it is the Chief Executive who, in his capacity as the head of 
the Region, signs a bill passed by the LegCo and then promulgates it as law, does it not imply 
that he is the person who takes care of the constitutionality of any enactments in the first 
place? Does it not also suggest that, if the courts are to review the constitutionality of 
legislation, they are not policing the relationship between the executive and the legislature, 
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but policing the self-scrutiny within the legislative process? Still, given the Chief Executive in 
this capacity is held accountable not to the legislature, but to the Central Government and 
the Region, how far can the courts go in that direction?  
 
On the other hand, it could also be argued that to the extent that the political structure of 
the HKSAR does embed a degree of checks and balances between the legislature and the 
executive, it may well be argued that, at least to the extent of those embedded checks and 
balances, it is legitimate for the courts to police the boundaries between them via the 
exercise of the power of constitutional review. The questions raised in the previous 
paragraph are perhaps more closely related to the issue of the scope of constitutional 
review rather than the issue of the justification for constitutional review.  
 
Conclusion 
 
The judicial role in a certain political system has to be examined in the context of that 
system. The political structure of the HKSAR as defined in the Basic Law is intended to 
implement the principle of OCTS. It seems quite plausible that the drafters of the Basic Law 
had indeed intended to establish a system which may ensure executive dominance, while 
allowing a certain degree of checks and balances between the legislature and the executive. 
On closer look, it becomes clearer that the political system in the HKSAR follows neither the 
American model nor the Westminster model, but has some similar bits with each of them. It 
has the elements of separation of powers, but it intends to establish an executive-led 
government. Hence, it is in essence an uneasy blend of democracy and authoritarianism. 
The dual capacity of the constitutional role of the Chief Executive reveals this nature.  
 
In such a political system, the checks and balances between the legislature and the executive 
are limited and weak. Consequently, it may well be argued that there is not a strong need for 
the courts to police the boundaries between these two arms of government. However, it 
cannot be denied that to the extent that this system does allow certain checks and balances 
between the legislature and the executive, it is, at least to that extent, legitimate that the 
courts see to it that there is no encroachment by the executive into the legislature or vice 
versa. In other words, since the entire political system in the HKSAR is a blend of democracy 
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and authoritarianism, judicial constitutional review in the HKSAR may well be justified on the 
grounds of democracy, but at the same time, may not be justified on the authoritarian part. 
As many things under OCTS may seem paradoxical, so does the issue of the justification of 
judicial constitutional review. However, once this power has been established, it is sure to 
push the working of the whole political system towards the democratic direction. And the 
repeated use of this power will enhance its legitimacy.  
 
Moreover, it is obvious that the question of the constitutionality of legislation does exist in 
the implementation of the Basic Law, for the Basic Law expressly provides that no law 
enacted by the legislature shall contravene the Basic Law. Given that it is for the courts to 
apply the laws, and that the courts do have the power to interpret the Basic Law, it is most 
appropriate that the task of constitutional review should be taken up by the courts, unless 
and until the Basic Law provides expressly otherwise. The fact that the Basic Law guarantees 
judicial independence makes the judges better positioned to do this job.   
 
However, as shall be seen in the next Chapter, the constitutional role of the judiciary as a 
check on the other two branches of government to ensure that they act in accordance with 
the Basic Law, as claimed by the CFA in Ng Ka Ling, has been played out mainly not to police 
the boundaries between the legislature and the executive, but to safeguard human rights 
protection from governmental encroachments. In this sense, the democracy part of the 
HKSAR political system, understood as including not only separation of powers but also the 
rule of law and the protection of fundamental rights, provides a legitimate basis for the 
courts to scrutinize acts of both the legislature and the executive in the way of constitutional 
review.   
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Chapter VI 
Human Rights and Constitutional Review in Hong Kong 
 
Introduction 
 
There are apparently two fundamental relationships in a democratic constitutional order: 
one is the relationship between different branches of government and the other that 
between the state and its citizenry. While the former may be formalized in different models, 
the latter is often regulated through certain measures to protect fundamental rights and 
freedoms. In many written constitutions, that measure is the entrenched bill of rights. A bill 
of rights, it is widely realized, not only affects the distribution of power amongst state 
institutions but also changes the relationship between individuals and the state.
1
  
 
The relationship between different branches of government in the HKSAR has been 
discussed in the last Chapter. In this Chapter, we shall look at the human rights aspect of the 
new constitutional order in Hong Kong. As shall be seen, in Hong Kong today, the Basic Law 
guarantees the protection of a wide range of fundamental rights and freedoms. More 
significantly, there has been a robust judicial enforcement of these rights, which, as many 
others do, takes the form of constitutional review. And there has also been an overwhelming 
public support of the judicial exercise of this power.
2
 Yet, as has been made clear in the 
beginning, the text of the Basic Law does not grant the judiciary this authority. So the main 
purpose of this Chapter is to continue our effort to look for its justification, focusing on the 
human rights perspective. Section 1 will look at the rights regime under the Basic Law in 
general. Section 2 will examine the entrenchment of rights in Hong Kong. Section 3 will 
discuss the question of the existence of entrenched rights as the basis for constitutional 
review. In section 4, we shall move from theory to practice. The courts’ practice of 
constitutional review in the human rights field will be examined. The point to be made is 
that should there be any doubt of the justification for constitutional review under the Basic 
Law, the repeated and robust exercise of this power by the judges may have sufficiently 
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legitimized it anyway.  
 
1. Who has what rights?  
  
The Basic Law devotes a whole Chapter on ‘Fundamental Rights and Duties of the 
Residents’,
3
 which lists a number of fundamental rights and freedoms Hong Kong people are 
entitled to enjoy, including, for example, the right to be treated equally before the law,
4
 the 
right to vote and to stand for elections,
5
 the freedom of speech, of press, of association and 
assembly,
6
 the right against arbitrary or unlawful arrest, detention or imprisonment,
7
 the 
freedom of religious belief,
8
 the right to access to the courts,
9
 the right to raise a family 
freely,
10
 and so on. But as Ghai notes, provisions of rights and freedoms are not limited in 
that particular Chapter, but ‘are spread throughout the Basic Law’.
11
 Thus, such rights as the 
right to a fair trial and various economic and cultural rights are to be found elsewhere in the 
Basic Law.
12
 In a sense, the Basic Law itself is a Bill of Rights.    
 
Yet one has to look beyond the Basic Law. For the Bill of Rights contained in the BORO is 
another important source of rights. While most of the rights and freedoms listed in the Bill 
of Rights have their parallels in the Basic Law, there are rights in the Bill of Rights that are 
not to be found in the Basic Law and vice versa.
13
 This overlapping landscape of rights was 
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noticed by the CFA in Gurung Kesh Bahadur v. Director of Immigration,
14
 where it helpfully 
pointed out that the rights to be enjoyed by Hong Kong people may be provided for (i) in 
both the Basic Law and the Bill of Rights; or (ii) only in the Basic Law and not in the Bill of 
Rights; or (iii) only in the Bill of Rights but not in the Basic Law.
15
 In the Court’s view, the 
rights found only in the Basic Law were ‘created by the Basic Law’.
16
  
 
Thus, as Simon Young observes, the CFA in Gurung had actually defined two categories of 
Basic Law rights: ‘exclusive Basic Law rights’ (which are found only in the Basic Law) and 
‘parallel Basic Law rights’ (which are not only found in the Basic Law but with a parallel in 
the Bill of Rights).
17
 In Young’s view, this categorization exercise is ‘flawed’, because the 
rights in the two instruments are often cast in very different language.
18
 However, if we 
recognize that there are indeed distinctive rights in the Basic Law that are not to be found in 
the Bill of Rights, such a categorization does seem to make sense. As we shall see shortly, the 
purpose of the Court’s categorization is to further the argument that exclusive Basic Law 
rights may be subject to a different limitation analysis.  
 
Nevertheless, putting the Basic Law and the Bill of Rights together, it can be said that the 
fundamental rights and freedoms guaranteed by the Basic Law regime covers most, if not all, 
of the fundamental rights and freedoms that are provided in international human rights 
covenants and are found being protected in other democratic societies. This guarantee to 
protect fundamental rights and freedoms is an important aspect of the OCTS framework. As 
the CFA has reiterated over and again, these rights and freedoms ‘lie at the heart of Hong 
Kong’s separate system’.
19
 Truly, as Ghai echoes, it is the different perceptions and practices 
of human rights that distinguish Hong Kong sharply from its motherland.
20
 In order to better 
understand this aspect of OCTS, we need to face further specific questions: who is entitled 
to enjoy these rights and freedoms; are the rights and freedoms subject to limitations?  
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1.1 The categorization of Hong Kong residents 
 
The Basic Law provides a subtle and sophisticated categorization of Hong Kong residents and 
prescribes correspondingly that certain rights are only available to a particular category of 
people. According to the Basic Law, individuals in Hong Kong are divided into two broad 
categories: residents and non-residents (for example visitors). Under these two broad 
categorizations, residents are further divided into permanent residents and non-permanent 
residents, and permanent residents into Chinese nationals and non-Chinese nationals. 
Furthermore, the Chinese-nationals-permanent-residents are distinguished between those 
who have a right of abode in a foreign country and those who do not.
21
 
 
According to the Basic Law, there are rights available only to Hong Kong residents, for 
example, the freedom to travel and to enter or to leave the Hong Kong Region.
22
 Among 
Hong Kong residents, rights entitlement may also vary, depending on one’s resident status. 
The right to vote and to stand for election, for example, is only available to permanent 
residents.
23
 But the right to be elected as a delegate to the NPC is only available to Chinese 
nationals.
24
 If one wants to be elected as the Chief Executive, as the Chairman of the LegCo, 
or to be appointed as the Chief Justice of the CFA, he or she must be a Hong Kong 
permanent resident who is also a Chinese national and who has no right of abode abroad.
25
  
 
In addition, the Basic Law distinguishes ‘the indigenous inhabitants of the New Territories’ 
from other Hong Kong residents and provides specifically that their ‘lawful traditional rights 
and interests’ should be protected.
26
 This particular categorization might well suggest that 
the Basic Law also has some emphasis on certain group rights. But other categorizations of 
residents do not seem to bear the implication on group rights and collective interests as the 
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Canadian Charter does.
27
 In Hong Kong, for historical reasons as well as for practical 
purpose, the Basic Law provides that both English and Chinese are the official languages in 
the HKSAR.
28
 But the linguistic right in Hong Kong does not seem to be regarded as a group 
right as it is in Canada, and it is by far less sensitive than it appears to be in Canada. 
  
It is noticeable, however, that the differences in the rights enjoyment driven by the 
categorization of residents are mainly related to political rights, except in the case of the 
indigenous inhabitants of the New Territories. Otherwise, as Ghai notes, the rights under the 
Bill of Rights are in principle available to all persons present in Hong Kong including residents 
and visitors.
29
 Limitations on such political rights as the right to stand in national elections 
are common practice all over the world.
30
 Therefore, the categorization of Hong Kong 
residents and the exclusion of certain rights from a certain categorization are well-justified 
and do not run counter to the general principle of equality before the law.  
 
1.2 The scope of rights: permissible limitations in general 
 
The Basic Law does not define the rights and freedoms it enshrines. The rights listed in the 
Bill of Rights, in contrast, are defined in relatively greater detail, though overall still being 
broad and principled. This kind of generalization of rights formulation is, however, common 
practice in written constitutions. Thus, in Hong Kong as in other common law jurisdictions, 
the scope of each entrenched right is ultimately to be defined through judicial 
interpretation. Justice Bokhary PJ in Leung Kwok Hung & Others v. HKSAR,
31
 in his dissenting 
opinion, made the point of taking the rights ‘beyond the legislature’s power to undo’.   
 
The Basic Law’s reach….’extends beyond preserving old rights and includes conferring new ones’….the 
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Basic Law’s greatest contribution to human rights is to their enforcement rather than to their 
content….Entrenched constitutions like the Basic Law does not subscribe to [the] belief [that a 
government with a majority ought to be able to push any measure through Parliament]. Basic Law rights 
and freedoms are beyond our legislature’s power to undo.
32
 
 
But in Hong Kong as in elsewhere, no rights may be seen as absolute. Limitations are 
permissible under certain circumstances. The real difficulty in rights discussion is therefore 
not the enumeration of rights, but the limitations permissible. Although most rights and 
freedoms in the Basic Law are framed in unqualified language, it is clear from Article 39 (2) 
of the Basic Law that all the rights and freedoms enjoyed by Hong Kong residents may be 
restricted, subject to two conditions: prescribed by law and not being in contravention with 
the ICCPR and ICESC as applied to Hong Kong. Article 39 (2) reads: 
 
The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless prescribed by law. 
Such restrictions shall not contravene the provisions of the preceding paragraph of this Article. 
 
In a way Article 39 (2) resembles the general limitation in the Canadian Charter.
33
 In the Bill 
of Rights, there is no such a general limitation clause. Many of the rights and freedoms listed 
therein are attached separately with the specific grounds on which they may be subject to 
restriction. Typical is the provision on the right of peaceful assembly. Article 17 of the BORO 
(which corresponds to Article 21 of the ICCPR) provides that the right of peaceful assembly 
shall be recognized and that 
 
No restrictions may be placed on the exercise of this right other than those imposed in conformity with 
the law and which are necessary in a democratic society in the interests of national security or public 
safety, public order (ordre public), the protection of public health or morals or the protection of the rights 
and freedoms of others. 
 
However, judicial interpretation of the rights has relied on both Article 39 (2) and the specific 
limitation grounds in the Bill of Rights in reviewing whether a limitation imposed on a 
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certain right can be justified. This trend of judicial reasoning is becoming more and more 
obvious. In Leung Kwok Hung for example, where the right to peaceful assembly was at 
stake, the CFA recognized that even such a fundamental right as the freedom of expression is 
not an absolute but may be subject to restrictions.
34
 The Court then went on to examine 
what limitations were permissible on the right of peaceful assembly in this case, by relying 
on not only Article 39 (2) of the Basic Law but also Article 17 of the BORO.  
 
Without exception, one daresay, whenever a limitation imposed on a certain entrenched 
right is at stake, the court will have to resort to Article 39 (2), at one point or another, in its 
scrutiny of the justification for limitation. In this sense, Article 39 (2) does seem to function 
as a general limitation clause applying to all rights and freedoms, either found in the Basic 
Law or in the Bill of Rights. The specific limitation grounds attached to certain rights listed in 
the Bill of Rights may therefore be regarded as the extended version of Article 39 (2) 
applying to those particular rights. To test this point, it might even be argued that, had there 
not been the provision of Article 39 (2) in the first place, the limitations the Bill of Rights 
imposes on a seemingly unqualified Basic Law right might well be challenged as 
unconstitutional.   
 
However, the reading of Article 39(2) as a general limitation clause seems to have been 
partly rejected by the CFA in Gurung. According to the Court, since the exclusive Basic Law 
rights are additional rights ‘created by the Basic Law’ — additional to the rights contained in 
the ICCPR as applied to Hong Kong, Article 39 (2) of the Basic Law does not apply to them 
because what Article 39 (2) requires is that restrictions on rights and freedoms must not 
contravene ‘the ICCPR as applied to Hong Kong’.
35
 However, the Court said that  
 
it does not follow that rights found only in the Basic Law can be restricted without limitation provided the 
restrictions are prescribed by law. The question of whether rights found only in the Basic Law can be 
restricted and if so the test for judging permissible restrictions would depend on the nature and subject 
matter of the rights in issue. This would turn on the proper interpretation of the Basic Law and is 
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ultimately a matter for the courts.
36
 
 
That is to say, the exclusive Basic Law rights require an autonomous restriction analysis. 
Strictly speaking, as far as the categorization between exclusive Basic Law rights and parallel 
Basic Law rights stands, it is certainly logically sound to argue that they might be subject to 
differing treatments requiring permissible limitations. However, a new question arises as to 
how the autonomous restriction analysis is to be developed. As we shall see in the third 
section of this Chapter, judicial elaboration of constitutional permissible limitations has been 
mainly on parallel Basic Law rights. What autonomous restriction analysis is required for 
exclusive Basic Law rights remains unclear. While the trend of internationalization in regard 
to parallel Basic Law rights is obvious and perhaps even understandable because of their 
connection with the ICCPR, the same approach towards exclusive Basic Law rights might well 
be questionable, simply because they are purely Basic Law rights. However, given the Court’s 
established approach to giving the Basic Law a generous and purposive interpretation, one 
might envisage that the courts would be more than willing to give the exclusive Basic Law 
rights no lower protection than the parallel Basic Law rights. Only time can tell what peculiar 
difficulties will arise in this respect. For one thing, with the Court’s categorization and 
introduction of different limitation analysis to each categorization in Gurung, the definition 
and scope of some rights in the Basic Law become less clear. In law, it is often said, context is 
everything. So is the case with the scope of rights.   
 
1.3 The obligation clause 
 
The question of who has what rights under the Basic Law cannot be fully answered without 
a look at the obligation clause — Article 42 of the Basic Law, which provides that ‘Hong Kong 
residents and other persons in Hong Kong shall have the obligation to abide by the laws in 
force in the [HKSAR]’. This clause stands out somewhat dazzlingly from amidst the provisions 
of rights and freedoms.  
 
As Johannes Chan understands it, the obligation clause reflects the socialist ideology of 
rights, which, in stark contrast to the traditional western perception that certain rights are 
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inherent in the nature of human beings, perceives rights as granted by the state.
37
 That 
there exists such ideological difference in the perception of human rights between China 
and the west world is, unfortunately, undeniable. The concept of human rights, writes an 
expert on the ICCPR, is that they ‘belong to any individual as a consequence of being human, 
independently of acts of law’, and that ‘[i]n stating the existence of human rights, we state 
that every human being, simply because he or she is a human being, is entitled to 
something.’
38
 Whereas in China, as Louis Henkin observes, ‘benefits and privileges are 
denominated rights and granted so far as conducive to, or at least consistent with, the needs 
of socialism as the authorities perceive them.’
39
 Yet, it is not only the country’s proclaimed 
commitment to Marxist-Leninist-Maoist thoughts which is to blame, but there are cultural 
and historical elements. Henkin explains:  
 
Traditional China, too, did not emphasize the individual and individual rights. The contours of individuality, 
of the individual’s proper domain and where it met another’s, were not clearly marked. One’s 
individuality, one’s rights moreover, were not to be flaunted or asserted. The ideal was harmony and the 
individual’s place and role were to conform to that harmony. There was a belief that at the bottom the 
interests of all individuals harmonized rather than conflicted, and that institutions should reflect and seek 
that commonality of interests.
40
  
 
It would not be surprising at all if such ideological difference had had its impact on the 
drafting of the Basic Law, since 36 out of the total 59 drafting members were from the 
mainland, most of whom, presumably, were Communist Party members. However, according 
to Xiao, one of the drafting members, any concern of adverse impact might be unnecessary. 
For in his view, if compared to the dozens of obligations the PRC Constitution imposes on the 
Chinese citizens, the fact that there is only one single clause in the Basic Law prescribing 
only such a general obligation as ‘to abide by the laws’ shows not the least intention of 
imposing the socialist perceptions of rights on the Hong Kong people, but the spirit of 
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implementing ‘two systems’ under the prerequisite of ‘one country’.
41
 To a western lawyer, 
however, as Johannes Chan insists, duties are just another way of looking at rights. There is 
therefore not much sense to talk about duties independently of rights; nor does the 
acceptance of it by itself impose any real obligation.
42
 
 
Apart from, yet in relation to, the obligation clause, the impact of socialist ideology of rights 
on the drafting of the Basic Law might also be discerned in the way the rights are formulated 
in the Basic Law. Under the Basic Law, rights are mostly formulated as posited rights. That is, 
they are rights recognised by positive law. This is in immediate contrast to the US 
Constitution whereby the protection of fundamental rights is guaranteed not by stating that 
citizens have a certain right, but more importantly, by expressly limiting Congress’ law-
making competence in prohibiting the free exercise of the right.
43
 A positive statement that 
a citizen ‘has’ a right, as Donnelly submits, may carry with it the implication that ‘one would 
be able to enjoy the right only at the discretion of the state’, and as such, the claim to have a 
right would be easily overridden by political and economic considerations.
44
 This is perhaps 
why some people genuinely fear that there is hidden danger in the Basic Law that Hong 
Kong people’s rights and freedoms might be manipulated and encroached upon by positive 
governmental actions. Chan, for example, was once gravely concerned that such danger is in 
the Basic Law wherever it is provided that rights and freedoms are only protected ‘in 
accordance with law’ (e.g. Article 26). Such a formula, he argued, is not a mere problem of 
phraseology, but would imply that fundamental rights and freedoms would be left at the 
mercy of the legislature, with no restriction on the enactment of draconian laws at all.
45
  
 
But as we shall see in the third section, the vigorous exercise of constitutional review by the 
courts acting as the guardians of rights has certainly swept away the kind of fear that Chan 
once had. And as far as our research reaches, we have yet to locate any single instance 
where the obligation clause has been referred to by the courts in the interpretation of rights. 
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After a decade and a half of implementation, the obligation clause is very likely among the 
very few Basic Law provisions that have not been touched upon in courts. If there had been 
any socialist ideological influence in the drafting of the Basic Law, this influence seems to 
have long gone with the wind. Chan himself, writing in the tenth anniversary of the 
implementation of the Basic Law, admits that ‘the promise of a high degree of autonomy has 
been largely kept as the Central Government has exercised great restraint in not interfering 
with the domestic affairs of Hong Kong, save in the area of democratic development.’
46
 What 
Chan identifies now is no longer an ideological problem, but a practical one — the 
politicization of the judicial process. As he points out, with the exercise of constitutional 
review, ‘many cases with political overtones are increasingly brought before the Courts. If 
this trend continues and if the judiciary is unable to meet the expectations of the people, 
the rule of law in Hong Kong will be undermined.’
47
  
 
2. The entrenchment of rights in the HKSAR 
 
By definition, entrenchment refers to the degree of difficulty with which a law can be 
amended. In the words of Joseph Raz, a constitution is entrenched if its amendments are 
legally more difficult to secure than ordinary legislation.
48
 Moreover, entrenchment is also 
measured from the judicial enforcement perspective. For some, a constitution is not 
entrenched if judges are not given the power to strike down laws that are found contrary to 
the constitution. This is sometimes referred to as ‘judicial entrenchment’.
49
 A full 
entrenchment of rights is therefore the constitutional position in which rights are not only 
embedded in the higher law — which might referred to as ‘positive entrenchment’, but also 
judges are allowed to strike down primary legislation on the ground of its inconsistency with 
the rights guaranteed in the higher law — which might referred to as ‘judicial 
entrenchment’.  
 
2.1 Models of entrenchment in comparison 
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According to these twin standards, the American Bill of Rights is regarded as fully 
entrenched.
50
 So it can be said of the rights embedded in the German Basic Law,
51
 the South 
African Bill of Rights,
52
 or indeed many of the post-World War II written constitutions which 
include a bill of rights and which give judges the authority to set aside legislation found to be 
inconsistent with the constitution.
53
 Second to this model of full entrenchment is the 
Canadian Charter of Rights and Freedoms, which is regarded as ‘semi-entrenched’, because 
of the compromise in the Notwithstanding clause to reconcile the principle of parliamentary 
supremacy with the judicial power to strike down primary legislation.
54
 Further down on the 
route is the newly developed British model of entrenching rights through the enactment of 
the HRA 1998, whereby, as discussed in Chapter I, the British judges are given the power to 
review the compatibility of primary and subordinate legislation with Convention rights, but 
not the power to strike down any primary legislation which is found to be incompatible with 
Convention rights. As such, the HRA is seen by some as the ‘third wave’ or the third type of 
entrenchment.
55
  
 
In contrast to all the above models, the New Zealand Bill of Right is an example of non-
entrenchment.
56
 The New Zealand Bill of Rights is intended to be only an interpretative 
statute; it requires that wherever an enactment can be given a meaning that is consistent 
with the rights and freedoms contained in this Bill of Rights, that meaning shall be preferred 
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to any other meaning.
57
 New Zealand judges cannot strike down such legislation.
58
 
 
2.2 A hybrid model of entrenchment in Hong Kong 
 
In general, the entrenchment of rights in Hong Kong seems to have followed the American 
type of full entrenchment. Not only the Basic Law, the supreme law of the Region, enshrines 
a wide-ranging scope of fundamental rights and freedoms, but also the Hong Kong courts 
have, at least since Ng Ka Ling, vigorously enforced those guaranteed rights and freedoms by 
way of constitutional review. So the ‘positively entrenched rights plus judicial review of 
legislation’ effect that can be found in the American context is equally obvious in Hong Kong.  
 
On a closer look, however, we might find that, at least in pure theory, the entrenchment of 
rights in Hong Kong is not as full as that in the US. That is due to the difference in judicial 
authority in interpreting their respective constitution. In the US, the Supreme Court has the 
last word on the interpretation of the American Constitution. And by virtue of the common 
law doctrine of stare decisis, the Supreme Court’s interpretation is generally adhered to in 
the next like case. In this sense and to this extent, the American Constitution is pretty much 
what the judges say it is. In Hong Kong, however, although the CFA has the final word on 
adjudication, it does not have the final word on the Basic Law interpretation.
59
 Nevertheless, 
the Hong Kong CFA’s interpretation of the Basic Law, if not overridden by NPCSC, is to prevail 
and binding on lower courts. In this sense and to that extent, it can also be said that the 
Basic Law is pretty much what the judges say it is. However, in theory, the Basic Law is 
ultimately what the NPCSC says it is. 
 
Johannes Chan once took issue with this structural design, and went further as to say that 
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the Hong Kong legal system maintained by the Basic Law is not a self-contained system, but 
a ‘crippled’ or a ‘lame duck’ one.
60
 In his view, without a self-contained legal system where 
the judges have the final word on constitutional interpretation, the protection of human 
rights in Hong Kong is ‘nothing but an illusion’.
61
  
 
In a sense, the CFA’s lack of final authority in interpreting the Basic Law makes the 
entrenchment of rights in Hong Kong appear, though in a curious way, more like the 
Canadian semi-entrenched model. In Canada, as in the US, the Supreme Court has the final 
power of constitutional interpretation. But with the help of the notwithstanding clause, 
Canadian Parliament may still enact a law of its choosing regardless of Charter rights 
provisions. This, the American Congress cannot do. That is to say, in Canada legislative 
supremacy hangs above the entrenched rights. Although in practice, the notwithstanding 
clause has rarely been used
62
 — a fact that has led commentators to the conclusion that the 
Canadian model of judicial constitutional review is as strong as and essentially 
indistinguishable from the paradigmatic example of the United States,
63
 the theoretical 
possibility of legislative supremacy trumping positively entrenched rights is always there 
insofar as the notwithstanding clause remains in its constitutional place. It is because of this 
special constitutional design, which is sometimes referred to as the ‘quintessential Canadian 
Compromise’,
64
 that it is strongly insisted that the Canadian type of judicial review is in 
essence different from and weaker than that of the US, and that in Canada, unlike in the US, 
there is de facto legislative, not judicial, supremacy.
65
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In not a very remote sense, there is also similar theoretical possibility of legislative 
supremacy trumping judicial protection of rights in the present Hong Kong’s constitutional 
design. This is again due to institutional arrangements that the power of final interpretation 
of the Basic Law is vested with the NPCSC and the power of amending the Basic Law in the 
hands of the NPC. Thus, at least in theory, judicial protection of fundamental rights may be 
‘trumped’ if the NPCSC interprets the Basic Law in a different way from the courts have 
understood it. In practice, however, given the Chinese government’s reiterated 
determination to make OCTS a success,
66
 and given the growing awareness of human rights 
protection in contemporary China,
67
 it is hard to imagine any specific circumstance in which 
the power of interpretation or amendment will be exercised specifically to dwarf human 
rights protection in Hong Kong. Nevertheless, in pure theory, it must be admitted that the 
entrenched rights under the Basic Law are, ultimately, subject to legislative supremacy in 
Beijing. Like it or not, this is the case de jure as well as de facto under OCTS. If, in the 
Canadian case, Parliament’s overriding power by virtue of the notwithstanding clause 
cannot be treated as purely formal,
68
 the same can be said of the overriding power rested in 
the NPCSC.  
 
But this comparison should not be taken too far. There are two reasons. One is that whilst 
the Canadian Charter embraces the notwithstanding clause, there is no equivalent in the 
Basic Law. The other, and perhaps more significantly, is that the NPCSC, though having the 
power of final interpretation of the Basic Law, is in a complete different constitutional 
position in regard to Hong Kong in general and the Hong Kong judiciary in particular, as 
compared to the constitutional position the Canadian Parliament is in in regard to its law-
making capacity and its relationship with the judiciary. The Canadian notwithstanding clause 
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works within a singular constitutional system; it is a compromise between legislative 
supremacy and judicial supremacy within the constitutional system which effectively 
establishes co-equal branches of government. The power of Basic Law interpretation, shared 
by the Hong Kong courts and the NPCSC, is a compromise between two different systems. In 
addition, the NPCSC cannot interpret Hong Kong’s local legislation, nor can it legislate for 
Hong Kong in matters that fall within the scope of the Region’s autonomy. Thus, if local 
legislation is interpreted as breaching the Basic Law rights, the NPCSC cannot override a 
Hong Kong court’s’ decision, unless it considers the interpretation of the Basic Law, not the 
interpretation of the relevant local legislation, is wrong.  
 
From the perspective of judicial enforcement, rights-entrenchment in Hong Kong under the 
Basic Law is apparently in a stronger form than that in the UK. This is true in that while the 
Hong Kong judges can strike down an ordinance which they find inconsistent with the Basic 
Law, their counterparts in the UK cannot strike down a parliamentary Act which they find 
incompatible with Convention rights. By the same token, it can be said that the form of 
rights-entrenchment in Hong Kong is even stronger than that in New Zealand, where the Bill 
of Rights serves only an interpretative purpose. Nevertheless, there may be one thing in 
common. The model of rights entrenchment adopted in the UK, in New Zealand as well as in 
Canada, shares a common feature, i.e. ‘a formative legislative power to have the final word 
on what the law of the land is by ordinary majority vote’.
69
 Hong Kong may find itself in very 
much the same position. The Hong Kong courts’ power to enforce the positively entrenched 
rights may be subject to the final power of interpretation of the Basic Law which lies in the 
hands of the NPCSC in Beijing. In that sense and to that degree, the Hong Kong judges may 
also find themselves also operating under the principle of parliamentary sovereignty, albeit 
of another type.
70
  
 
It has been submitted that while the American type of full entrenchment renders a typical 
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‘constitutional bill of rights’, the Canadian, the British or the New Zealand’s model, which is 
referred to as the ‘new Commonwealth model’ for the same features they share in 
upholding parliamentary sovereignty, offers a ‘parliamentary bill of rights’.
71
 In light of this, 
what can we make of Hong Kong’s rights entrenchment under the Basic Law? From the 
similarities and differences we have discussed above, the rights entrenchment in Hong Kong 
under the Basic Law seems to present neither a typical constitutional bill of rights, nor a 
typical parliamentary bill of rights. It has a bit of both: it is a hybrid type of entrenchment.  
 
2.3 The constitutional status of the Bill of Rights in the post-1997 era 
 
The discussion on the entrenchment of rights in the HKSAR cannot be complete without a 
look at the constitutional status of the Bill of Rights 1991 in the post-1997 era. As noted in 
Chapter II, the Bill of Rights was in effect entrenched under the pre-handover constitution. 
As the result, judges in Hong Kong were given, for the first time in history, the power of 
constitutional review, though not in name.
72
 Moreover, as Ghai observes, the Bill of Rights 
had a curious constitutional position in the pre-handover history; though enacted as 
ordinary ordinance, its real effect was ‘a substitute for democracy’ ‘superimposed on the 
colonial-authoritarian system’.
73
 Here, the question is what constitutional status of the Bill of 
Rights in the post-1997 era is in; is it entrenched under the Basic Law? 
 
In February 1997, as part of the preparation for the establishment of the HKSAR, the NPCSC 
adopted the Decision on the Treatment of the Laws Previously in Force in Hong Kong (the 
1997 NPCSC Decision),
74
 in which it was decided, inter alia, that the two sections of the 
BORO (sections 3 and 4) were not to be adopted as the laws of the HKSAR, because they 
purported to give the BORO a superior status over other Hong Kong laws and hence 
inconsistent with the Basic Law. Otherwise, however, the BORO including the Bill of Rights 
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survived the handover. In addition, the NPCSC also declared that various amendments to 
certain laws which were made by the pre-handover legislature to achieve conformity with 
the Bill of Rights were repealed. So when the HKSAR was established, the pre-amended 
versions of those provisions in the relevant laws were restored.
75
  
 
As Ghai understands it, the effect of the NPCSC’s Decision had ‘water[ed] down’ the Bill of 
Rights.
76
 It seems that he is technically right as far as the higher status the BORO purported 
to claim is concerned—the express abandonment of sections 3 and 4 shows NPCSC’s clear 
intention to strip the BORO off its de facto higher status which it enjoyed under the pre-
handover system.    
 
Nevertheless, people continue to think of the Bill of Rights differently. A symbolic view 
among the academics is that the Bill of Rights is ‘in effect entrenched’ under the Basic Law.
77
 
Albert Chen observes that ‘the operative force’ of the BORO remains practically unchanged 
despite of the NPCSC’s Decision.
78
 On several occasions, the CFA has also stated expressly 
that the Bill of Rights contained in the BORO is entrenched under the Basic Law.
79
 Such a 
perception of the constitutional status of the Bill of Rights, especially when taken by the 
judiciary, seems to be flying in the face of the NPCSC’s Decision. Curiously enough, the 
NPCSC does not seem to have been disquieted by this development; nor has there been any 
attempt by the NPCSC to defend its 1997 Decision against practical or potential derogation 
therefrom.  
 
Thus it seems that the de facto entrenched status of the Bill of Rights which it attained 
before the handover had been smuggled through into the new constitutional order. The 
strategy has been successful, because, as mentioned in Chapter II, the amendment to the 
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Letters Patent, which produced the effect of entrenching the Bill of Rights in the pre-
handover constitutional order, was modelled on Article 39 (1) of the Basic Law. Thus, it was 
hoped that similar effect would stem from Article 39 (1). Article 39 (1) reads: 
 
The provisions of the International Covenant on Civil and Political Rights, the International Covenant on 
Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall 
remain in force and shall be implemented through the laws of the Hong Kong Special Administrative 
Region.
80
 
 
In recalling the history of the Hong Kong’s Bill of Rights, Jayawickrama, an active figure in 
advocating the Bill, reflected on the tactic and strategy by which the Bill of Rights became 
entrenched under the pre-handover constitutional framework and its ‘unintended or 
unanticipated’ effect on the status of the Bill of Rights in the post-handover constitutional 
order. He wrote:  
 
While this constitutional amendment (to the Letters Patent)….makes no reference whatsoever to the 
Hong Kong Bill of Rights Ordinance, its effect is almost certainly to entrench not only that Ordinance….but 
also the Civil Covenant…Since this amendment was modelled on Article 39 of the Basic Law….so as not to 
offend the Chinese authorities who had declared in unequivocal terms their opposition to an entrenched 
Bill of Rights, this far-reaching effect was possibly not intended or anticipated by the governments 
concerned.
81
 
 
Neither does Article 39 (1) of the Basic Law make a reference to the Bill of Rights. But it is 
not a long logical line to go through to reach the conclusion that the Bill of Rights contained 
in the BORO is in effect, or indirectly, entrenched by virtue of Article 39 (1). For since the 
BORO is the local legislation made to implement the ICCPR as applied to Hong Kong, and 
since it has been adopted as the law of the HKSAR (albeit the exclusion of the two sections), 
the Bill of Rights contained therein is therefore recognized by the Basic Law as part of the 
guarantees it provides in protecting individual rights. If, given the NPCSC’s Decision, it is 
technically difficult to admit that the Bill of Rights itself is entrenched, it is equally difficult to 
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insist that the rights and freedoms contained in the Bill of Rights are not positively 
entrenched — such a denial would hardly reconcile the recognition of the rights and 
freedoms contained in the Bill of Rights and the guarantees Article 39 (1) provides. Indeed, 
as one commentator observes, the HKSAR courts have been using ‘the ICCPR as applied to 
Hong Kong’ in Article 39 (1) and the Bill of Rights interchangeably, as if they are synonyms.
82
  
 
Thus, it seems that the Bill of Rights contained in the BORO has also obtained a de facto 
entrenched position under the Basic Law. However, as shall be seen in the next section, the 
somewhat curious or ambiguous link between Article 39 and the rights contained in the Bill 
of Rights may from time to time give rise to peculiar difficulties in, for example, defining 
what rights are enshrined in the Basic Law, and in particular, in constructing what restrictions 
may be imposed on those rights.  
 
3. Rights-based justification for constitutional review 
 
Notwithstanding the difficulties in defining who has what rights under the Basic Law and the 
somewhat curious position of the Bill of Rights, one thing unquestionably clear is that there 
are positively entrenched rights under the Basic Law. Given the supremacy of the Basic Law 
in the Region, given the universal trend of human rights protection, there is clearly both 
positive and normative basis for rights-based constitutional review in the HKSAR. The 
constitutional guarantee of judicial independence in Hong Kong, the strong tradition of rule 
of law, together with the built-in checks and balances in the HKSAR’s political structure, 
albeit a limited and weak one, and the power of the courts to interpret the Basic Law, 
constitute a strong support for the courts to exercise this important constitutional power.  
 
However, it must be noted that although the positive entrenchment of a bill of rights 
provides the legal basis for rights-based constitutional review, it does not necessarily follow 
that where there is such an entrenched bill of rights there must be the practice of 
constitutional review. As it is noted, the Constitution of the former Soviet Union had a Bill of 
Rights, but there had not been established the practice of constitutional review to protect 
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those rights.
83
 Constitutional review has not yet emerged in modern socialist China either, 
although its 1982 Constitution also claims supremacy over the land and also pledges to 
protect many a fundamental right as the freedom of expression, of association, of press, 
inter alia.
84
 In Hong Kong’s neighbouring Macao, where the general policy of OCTS is also 
practised, and where there are also positively entrenched rights in Macao’s Basic Law, which 
also claims supremacy in the region just as the Hong Kong’s Basic Law does, rights-based 
constitutional review was yet to emerge.
85
   
 
The American Supreme Court Justice, Antonin Scalia, speaking extra-judicially when 
reflecting on the nature and importance of constitutional guarantees of rights, said that 
‘[t]he significance of a constitutional bill of rights should not be exaggerated’, and that  
 
If the organs of government (legislature, executive and judiciary) can readily disregard the Bill of Rights, it 
is nothing but a paper guarantee—at best the expression of an aspiration, and at worst a false certificate 
of liberalism.
86
 
 
The former British Lord Chancellor, Lord Irvine, made a similar point. After comparing the 
UK’s HRA operated under legislative supremacy and the American Bill of Rights operated 
under constitutional supremacy, he had this to say:  
 
Context is equally central to….the protection…[of] fundamental rights…..The practical capacity of a written 
constitution to protect human rights is ultimately dependent upon the broader context within which it 
exists: ‘If the judges are not prepared to speak for it, a constitution is nothing’. It is the willingness of 
American judges to give practical effect to the Bill of Rights which has turned an aspirational text into 
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enforceable law.
87
 
 
The development of constitutional review in Hong Kong offers a fine elaboration in support 
of these views. Indeed, it was very much due to the Hong Kong judges’ being ‘prepared to 
speak for’ the Basic Law, in particular the Basic Law rights, that constitutional review in Hong 
Kong had not only come into existence, but also flourished. The fact that there is no express 
authority in the text of the Basic Law makes the judges’ readiness to do so even more 
significant. When John Marshall asserted the power of constitutional review in Marbury v 
Madison, he was accused of ‘usurpation’.
88
 In Hong Kong, the usurpation accusation was 
never loudly voiced. Had there been usurpation, the repeated and vigorous exercise of 
constitutional review in the past decade and more, with no express opposition from the 
Beijing authorities, in particular the NPCSC in whose hands lies the final power of Basic Law 
interpretation, might have irreversibly legitimized it.   
 
4. Rights-based constitutional review in Hong Kong: practice and principles 
 
4.1 An overview 
 
The general attitude of the Hong Kong courts towards the protection of fundamental rights 
and freedoms is markedly demonstrated in the generous and purposive approach the CFA 
had introduced to the interpretation of the Basic Law. As discussed in Chapter IV, this 
approach was introduced in Ng Ka Ling, and has been followed with great enthusiasm 
especially in human rights cases. In Leung Kwok Hung, the CFA summarised what it deemed 
as Hong Kong’s ’established jurisprudence’; that is,  
 
the courts must give …a fundamental right a generous interpretation so as to give individuals its full 
measure….On the other hand, restrictions on such a fundamental right must be narrowly interpreted.
89
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Indeed, intense constitutional litigation took place after the Ng Ka Ling decision,
90
 and the 
courts, the CFA in particular, repeatedly exercised the power of constitutional review. Thus, 
the ‘paparazzi’ type of pursuit of a judge was held to be out of the ambit of freedom of 
press;
91
 the displaying of a defaced PRC national flag or a defaced HKSAR flag in a procession 
was held to be within the meaning of freedom of expression, but was nevertheless unlawful 
in Hong Kong’s specific time, space and circumstance;
92
 the protest to the Central 
government in Hong Kong by the Falun Gong activists was held lawful, although the sect 
itself had been outlawed in the mainland;
93
 the use of foul language by a taxi driver on 
service was not protected by the guarantee of freedom of expression, because taxi drivers 
‘represent…at street level’ Hong Kong’s reputation;
94
 the discrimination in the consent to 
sexual intercourse between homosexuals and heterosexuals was held unconstitutional;
95
 the 
discrimination between indigenous inhabitants of the New Territories and non- indigenous 
inhabitants in regard to their rights to vote and to stand as candidates in the local village 
elections was held unconstitutional.
96
 In addition, judicial constitutional review has also 
been invoked in an instrumental way to frustrate the government’s economic and social 
development programs;
97
 a Hong Kong scenario which may well bring us back to the 
memory of the notorious American experience in the Lochner era. 
 
A repeated judicial statement in those constitutional decisions is that the courts are the 
guardians of rule of law, of human rights and of the high degree of autonomy of the HKSAR.
 
But this role was not, and perhaps will never be, easily played out. Even in retrospect, the 
scene is in every sense no less dramatic. When the Ng Ka Ling decision was handed down, it 
was immediately celebrated as a major victory for the rule of law in Hong Kong—the CFA 
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was applauded for the courage it showed in standing up against the central authorities. But 
when the CFA made the Clarification in the aftermath of Ng Kg Ling, many saw it as a 
kowtowing to Beijing. And when the CFA in Lau Kong Yung admitted that the NPCSC’s power 
to interpret the Basic Law is general and free-standing, it was seen as a total surrender to 
Beijing. But then the CFA was heralded again for making a triumphant resurgence in Chong 
Fung Yuen.
98
 However, as shall be seen in Chapter VII, it is the CFA’s interpretation of the 
Basic Law in Chong Fung Yuen that has caused serious social and political problems in Hong 
Kong itself and between the HKSAR and the mainland.  
 
Several things might be summed up. First, if it is not without ground to accuse judges 
exercising constitutional review under the Basic Law of usurpation — because there is no 
express authority in the text of the Basic Law, then the repeated and vigorous exercise of 
this grand power by the Hong Kong courts (the CFA in particular) may have effectively 
vindicated the usurpation itself.
99
 The fact that the central authorities, the NPC and the 
NPCSC in particular, have never expressly negated the HKSAR courts’ practice of 
constitutional review, might have been taken as a sovereign acquiescence in this respect.
100
  
 
Secondly, there may well be the question of judicial activism stemming from the vigorous 
exercise of judicial constitutional review and its possible negative impacts. In the pre-
handover judicial enforcement of the Bill of Rights, the Hong Kong courts were once warned 
by the Privy Council to keep in ‘realism and good sense’ and ‘in proportion’, so as not to turn 
the Bill of Rights into ‘a source of injustice’.
101
 After that, the pre-handover courts had once 
retreated from being ‘more activist’ in the beginning to subsequently leaning towards 
restraint.
102
 In the post-handover era, the Hong Kong courts are completely independent as 
far as adjudication is concerned. Their interpretation of the Basic Law might be overturned 
by the NPCSC, but the NPCSC did not, and is not allowed to, take over the judicial 
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supervision role which the Privy Council had had in the Hong Kong judicial system. Should 
judicial activism become a real problem in the HKSAR, there seems to be no solution except 
for the courts, the CFA in particular, to change course. So far, however, as Chen finds, the 
courts in the post-1997 era have ‘by no means been conservative’, nor, however, have they 
been ‘radically liberal’.
103
 But as Chan admits, constitutional review may well lead to the 
politicization of the judiciary, which might endanger the rule of law in Hong Kong.
104
  
 
Thirdly, one thing that stands out markedly in the development of human rights 
jurisprudence in Hong Kong is the heavy reliance on and vast import of comparative human 
rights materials and concepts from other jurisdictions.
105
 This learning attitude, it is said, is 
not only understandable but ‘should only be welcomed’, given ‘Hong Kong is a latecomer to 
the world of constitutional interpretation and judicial review’.
106
 It is also hoped that in such 
a way, Hong Kong will not only quickly catch up with international human rights protection 
standards but also make its own contributions.
107
 Thus, those basic principles of 
constitutional review adopted in other jurisdictions, such as the principle of rationality, the 
test of proportionality, have been introduced into Hong Kong’s human rights 
jurisprudence.
108
 Meanwhile, however, the Hong Kong courts have also been by and large 
mindful of local circumstances when taking in comparative materials. In Wong Yeung Ng,
109
 
the court chose the narrower concept of contempt of court adopted in New Zealand case 
law rather than the more liberal concept adopted in Canada.
110
 And it did so because of 
considerations of ‘the local circumstances of Hong Kong’, which, the CA said, included, the 
relatively small size of Hong Kong’s legal system, the ease of communication within local 
population, the ‘special importance’ in maintaining people’s confidence in Hong Kong legal 
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system under the OCTS framework.
111
 
 
4.2 Constitutional requirements for permissible limitations 
 
One of the core issues with rights-based constitutional review is whether restrictions on 
rights can be justified. It is therefore normal for courts to develop certain standard tests by 
which to measure the restrictions and the justifications behind them. In Hong Kong, the CFA 
has stated that to justify any restriction on a fundamental right, two constitutional 
requirements must be met: the ‘prescribed by law’ requirement and the necessity 
requirement. The CFA elaborated these two requirements mostly comprehensively in Leung 
Kwok Hung.
112
It should be noted, however, the development of these two requirements may 
be traced back as early as to the pre-handover judicial enforcement of the Bill of Rights.
113
 
 
4.2.1 The ‘prescribed by law’ requirement 
 
This requirement is expressly spelled out in Article 39 (2) of the Basic Law, where it provides 
that no restriction on fundamental rights and freedoms should be imposed ‘unless 
prescribed by law’. In Shum Kwok Sher, the CFA said that the expression of ‘prescribed by 
law’ used in the Basic Law mandates the principle of legal certainty, which has been widely 
recognized in international human rights jurisprudence.
114
 The Court also noted that this 
principle has been incorporated into Hong Kong’s Bill of Rights.
115
 In the Court’s opinion, in 
order to satisfy this principle, certain requirements must be met. Here, the Court imported 
the ECtHR’s test as enunciated in Sunday Times v United Kingdom;
116
 that is, the relevant law 
must be certain and adequately accessible. The ECtHR was quoted as stating 
 
First, the law must be adequately accessible: the citizen must be able to have an indication that is 
adequate in the circumstances of the legal rules applicable to a given case. Secondly, a norm cannot be 
regarded as a ‘law’ unless it is formulated with sufficient precision to enable the citizen to regulate his 
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conduct: he must be able – if need be with appropriate advice – to foresee, to a degree that is reasonable 
in the circumstances, the consequences which a given action may entail.
117
  
 
In Leung Kwok Hung, the CFA reiterated its position in Shum Kwok Sher and developed it 
further. According to the Court, while there is inevitably a tension between requiring a law 
to be formulated with sufficient precision and the desirability of avoiding excessive rigidity in 
the law, but in any case, the appropriate level of precision must depend on the subject 
matter of the law in question.
118
 In the Court’s view, in constitutional adjudication where the 
subject matter involves fundamental rights and freedoms, a greater degree of certainty is 
needed than in other fields of law. Thus, the Court rejected the argument that a law 
permitting restrictions on fundamental rights and freedoms was sufficiently certain ‘unless it 
is hopelessly vague’.
119
  
 
The general position of the majority opinion in Leung Kwok Hung on the principle of legal 
certainty was reinforced strongly and further developed by Justice Bokhary PJ, though in his 
dissenting opinion. With in-depth research into other jurisdictions, Justice Bokhary PJ spoke 
with force and passion that legal certainty is indispensable to the rule of law, and that it 
rejects vague laws which offend important values, trap the innocent, and inhibit the exercise 
of constitutional rights and freedoms;
120
 it is not hostile to purposive statutory 
interpretation and it does not take away the flexibility needed to do justice.
121
 On the other 
hand, he said that uncertainty runs counter to the courts’ duty to ensure the enjoyment of 
rights and freedoms in full measure.
122
 Thus, the guarantee of certainty is ‘the guarantee of 
all the other guarantees’.
123
 Mindful of the inherent tension between sufficient precision and 
excessive rigidity, Justice Bokhary PJ insisted that although great precision may not always be 
possible, ‘some precision’ is needed. In his view, this could always be achieved if the 
legislation is backed by a ‘freedom-friendly standard of reference’.
124
 As a principle, he 
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concluded that ‘[i]f a freedom is not an absolute one, then it may be governed. Even so, it 
will not be a freedom governed by men or women. It will be….governed by law….Powers to 
restrict fundamental rights or freedoms must therefore by clearly and carefully 
circumscribed’.
125
 
 
As a general principle underpinning the rule of law, it cannot be doubted that the principle 
of legal certainty must also be observed in constitutional adjudication, not only in 
scrutinizing restrictions on fundamental rights. But there remains the question of judicial 
subjectivity in determining whether a law is sufficiently certain. With great respect, one 
might think that those powerful statements of Justice Bokhary all boil down to one assertion 
— that judges are to have greater say than they normally claim to have on what the law is 
when fundamental rights and freedoms are at stake, for at the end of the day, it is ultimately 
up to judicial interpretation as to whether the level of precision of a statute has been 
‘appropriate’ for the subject matter it deals with.   
 
4.2.2 The necessity requirement 
 
This requirement is nowhere to be found in the Basic Law. But is undoubtedly a clear 
mandate in the Bill of Rights, where, for some rights and freedoms, it is expressly provided 
that any restriction thereon ‘must be necessary in a democratic society’ and ‘in the interests 
of’ some specified public good, such as national security or public safety, public order (ordre 
public), the protection of public health or morals or the protection of the rights and 
freedoms of others’.
126
 In Leung Kwok Hung the CFA implicitly stated that any restriction on a 
fundamental right must be ‘necessary in a democratic society’.
127
  
 
As to what can be deemed as necessary, the CFA reiterated its position in Ng Kung Siu, that 
the word ‘necessary’ should be given its ordinary meaning and that it should not be 
substituted by such a notion as ‘pressing social need’.
128
 This definition is in striking contrast 
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to other jurisdictions. For example, in Strasbourg’s jurisprudence, the adjective ‘necessary’ 
‘is interpreted as being not as strong as ‘indispensable’, nor as flexible as such expressions as 
‘admissible’, ’useful’, ‘reasonable, or desirable’ would entail.
129
 Here, it is implicit that 
something more than the ordinary meaning of the word ‘necessary’ is needed. In Canada, as 
articulated in Oakes,
130
 what is necessary has to been defined against ‘pressing and 
substantial’ need.  
 
Arguably, the notion of pressing social need might imply a higher threshold of what could be 
deemed as necessary and hence stricter judicial scrutiny. Chan and Ghai seem to share this 
view. In discussing the experience of the Hong Kong Bill of Rights, they said that in general, 
all limitation clauses ‘must be narrowly construed’, and that restrictions on fundamental 
rights and freedoms should only be upheld where there was ‘a pressing social need’. 
Referring to a case where the Court rejected to substitute the ordinary meaning of 
‘necessary’ for ‘a pressing social need’,
131
 Chan and Ghai submitted that the court’s 
prohibition of a judgment debtor from leaving Hong Kong, could hardly stand if tested 
against ‘a pressing social need’. Had the Court considered the extensive international and 
comparative law on limitation clauses, they argued, the Court would have found that the 
standard of scrutiny adopted at the international level is much higher and stringent than the 
one applied by the Court in this case.
132
 That the notion of ‘pressing social need’ implies a 
higher level of judicial scrutiny is clear in both the Strasbourg and Canadian case law.
133
  
 
However, it does not necessarily follow that the exclusion of the notion of ‘pressing social 
need’ from the formulation of the necessity requirement would mean that the courts would 
adopt a looser scrutiny on restrictions on rights. Rather, it could be understood as leaving 
the judges with greater room for subjectivity: it might give judges a leeway to go in either 
direction — for stricter or looser scrutiny, depending on how the judges feel like it in the 
context of concrete cases.  
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In regard to the notion of a democratic society, the CFA in Leung Kwok Hung said that the 
general definition developed by the international legal experts on the ICCPR should be 
adopted in Hong Kong. According to what is known as the Siracusa Principles,
134
 a 
democratic society is a society which recognizes and respects the human rights set forth in 
the United Nations Charter and the Universal Declaration of Human rights, its specific model 
of democracy notwithstanding.
135
 By this definition, Hong Kong is certainly a democratic 
society, since both the ICCPR and ICESCR, which converted the Declaration into multilateral 
treaties, apply to Hong Kong. Again, it is plausible to argue that by adopting such a broad 
definition of a democratic society, the Court had expanded its room for manoeuver in 
applying the necessity requirement. For, if a narrower definition is adopted, Hong Kong in its 
current situation might not be recognized as a democratic society, since neither the Chief 
Executive nor the LegCo is elected on a ‘one person one vote’ basis. Presumably, this would 
not only make the application of the necessity requirement a much more complex exercise, 
but might also substantially narrow the scope of permissible limitations on rights. By 
adopting a broad definition of a democratic society, the courts would be more flexible in 
dealing with these difficulties depending on the context in which they arise.  
 
These two conceptual clarifications have in a sense narrowed down a little bit as to what 
may be seen as necessary in Hong Kong. But that is not enough, more specific 
measurements are needed to make the necessity requirement practically applicable. The 
thrust of the necessity requirement is to be revealed by the adoption of the proportionality 
test.   
 
4.2.3 The proportionality test 
 
Looking across jurisdictions in which the proportionality test is adopted, it is clear that a fully 
developed form of the test normally consists of four elements: (1) whether the measure is to 
pursue a legitimate purpose (legitimacy); (2) whether the means adopted is suitable to the 
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end pursued; (suitability); (3) whether the measure does more harm to the right at stake 
than necessary; and (4) proportionality balancing in the strict sense. But as recent research 
concludes, although proportionality analysis has become a prominent feature of global 
constitutionalism, judges in every system tend to ‘shape it, with use, to their own 
purposes’.
136
  
 
The Hong Kong courts have imported the proportionality test from other jurisdictions.
137
 But 
they have also tried to apply it in Hong Kong’s own context and to develop it with, say, some 
Hong Kong characteristics. 
 
In Leung Kwok Hung, the CFA noted that the use of the proportionality test ‘is consistent 
with the approach to constitutional review in many jurisdictions’, and that although 
formulated differently, the nature of this test ‘is essentially the same across the 
jurisdictions’.
138
 While the first part of this statement may be taken as a matter of fact, which 
may therefore justify, at least partly, the use of the test in Hong Kong’s constitutional 
adjudication, the second part might be a bit problematic. As academic discussions in other 
jurisdictions show, there is a growing alertness on the potential incompatibility of the 
application of the test of proportionality with the protection of rights.
139
 In fact, in Oakes,
140
 
where the Canadian proportionality test was formulated, the Chief Justice was explicit that 
the nature of the test ‘will vary depending on the circumstances’.
141
   
 
Nevertheless, the CFA in Leung Kwok Hung was keen to formulate the proportionality test in 
Hong Kong’s own context. Addressing in the context of the right of peaceful assembly which 
was at stake in this case, the Court said that  
 
it is of critical importance to bear in mind that the legitimate purposes for restriction of this right have 
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been set out in the relevant constitutional text. It must be emphasized that the legitimate purposes 
specified in Article 21 of the ICCPR are the only legitimate purposes. This list is exhaustive. There cannot 
be a restriction for any other purposes. This is in contrast to constitutional instruments where the test for 
restriction is formulated only as a general formula, for example, by reference to what is necessary in a 
democratic society, without any specification of the purposes that may legitimately be pursued by a 
restriction.
142
  
 
Seeing the list of legitimate purposes on which a right or a freedom may be restricted as 
exhaustive, the CFA apparently adopted a more or less mechanical approach to the 
legitimacy issue which normally needs to be solved at the first step of the proportionality 
test in other jurisdictions. Indeed, the Court even went further as to say that the first of the 
three stage test adopted by the Privy Council in De Freitas v Minister of Agriculture
143
 — 
whether the legislative objective is sufficiently important to justify limiting fundamental 
rights — was an ‘extra requirement’ which was appropriate in the British context but 
‘unnecessary’ in Hong Kong’s context,
144
  simply because the relevant constitutional 
instrument in the UK ‘prescribed only the general formula of the grounds on which a right 
may be limited’, while in Hong Kong, the right of assembly was only to be limited on an 
exhaustive list of specified grounds.  
 
Thus, the Court said that in Hong Kong’s context, the proportionality test as to be applied to 
the right of peaceful assembly should be formulated in these terms: 
 
(1)the restriction must be rationally connected with one or more of the legitimate purposes and, (2)the 
means used to impair the right of peaceful assembly must be no more than is necessary to accomplish the 
legitimate purpose in question.
145
 
 
In other words, the test to be applied in Hong Kong, at least in the case of the right of 
peaceful assembly, is a two stage test which consists of only two subtests: rationality and 
minimum impairment. This is apparently a simplified version of proportionality test, as 
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compared to the fully developed ‘standard form’ of proportionality test, or to the test 
adopted by EHtRC at Strasbourg and by the Canadian Supreme Court. What is particularly 
lacking in Hong Kong’s formulation of the test is not the legitimacy inquiry, but the 
‘proportionality balancing in the strict sense’, which is the last and crucial stage of the test in 
other jurisdictions. Nowhere in Leung Kwok Hung did the CFA explain why this step is not 
necessary in Hong Kong’s context. Nor did it seem to have engaged in the strict sense 
proportionality balancing. As far as our research has reached, no explanation regarding this 
point has ever been given in subsequent cases. It is perhaps yet another aspect that shows 
either the special feature or the immaturity of Hong Kong’s version of proportionality test.  
 
4.2.4 Permissible limitation analysis in Leung Kwok Hung  
 
Although the above discussion has made frequent references to Leung Kwok Hung, it is 
perhaps still necessary to explore a bit further to see how the CFA applied its formulation of 
the ‘prescribed by law’ requirement, the necessity requirement and the proportionality test 
in this case. 
 
At issue in Leung Kwok Hung was the Police Commissioner’s discretion to object to or 
impose conditions on peaceful assembly—a discretionary power conferred on the 
Commissioner by the Public Order Ordinance (POO),
146
 which shall be exercised ‘if he 
reasonably considers that the objection or imposition of conditions is necessary in the 
interests of national security or public safety, or public order (ordre public) or the protection 
of the rights and freedom of others.’
147
 It was challenged that this discretionary power was 
unconstitutional. To deal with this challenge, the Court said the main question to be 
answered was whether the Commissioner’s discretion for the purpose of ‘public order or 
ordre public’ satisfied the two constitutional requirements for restriction.
148
  
 
In considering whether the requirement of ‘prescribed by law’ was satisfied, the Court 
started by making an ‘essential’ distinction between the use of the concept of ‘public order 
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or ordre public’ at the constitutional level and its use at the statutory level.
149
 According to 
the Court, used at the constitutional level, this concept, like other constitutional norms, is 
‘usually and advisedly expressed in relatively abstract terms’, which is all fine and well and 
‘must be accepted’ as such.
150
 In the Court’s view, the concept of ‘public order or ordre 
public’ used in the Bill of Rights operates at constitutional level, because of Article 39 (2) of 
the Basic Law.
151
 Therefore, although it is ‘imprecise’ and ‘elusive’ concept, the application of 
which ‘must remain a function of time, place and circumstances’, its use at the constitutional 
level (i.e. in the Bill of Rights) not to be challenged.
152
 In other words, the requirement of 
legal certainty is not to be applied to the concept of ‘public order or ordre public’ used in the 
Bill of Rights.  
 
However, if the concept is used at the statutory level, the Court continued, it must be 
subject to ‘different considerations’.
153
 The Court was of the view that the POO, by 
conferring a statutory power on the Police Commissioner on the basis of public order (ordre 
public) and by providing that the meaning of this expression is to be interpreted in the same 
way as under [the ICCPR] as applied to Hong Kong, had through ‘an unusual technique’ 
‘incorporat[ed] the ICCPR into a statute.
154
 This being the case, the Court was implicit that 
the use of the concept in the POO was to be interpreted at the statutory level, in which case, 
the requirement of ‘prescribed by law’ would come into play. As the Court stated:   
 
A statutory discretion conferred on a public official to restrict a fundamental right must satisfy the 
constitutional requirement of ‘prescribed by law’. Such a discretion must give an adequate indication of 
the scope of the discretion with a degree of precision appropriate to the subject matter. The public official 
is part of the executive authorities which of course stand in a fundamentally different position from that of 
an independent Judiciary. 
155
 
 
From what is quoted here, it seems rather clear that in considering whether or not the 
Commissioner’s discretion met the ‘prescribed by law’ requirement, the Court had two main 
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concerns in mind: what the scope of the discretion is and who is to exercise it. Whilst the 
concern about the scope of the discretion is clearly related to the principle of legal certainty, 
the emphasis on the ‘fundamentally different position’ the executive authority is in as 
compared to that of the Judiciary appears a bit divorced from the application of the 
‘prescribed by law’ requirement. What might be inferred from here is perhaps the Court’s 
emphasis on the increased risk of executive encroachment into fundamental rights when a 
discretionary power conferred on the executive is vague in scope. This in turn may reinforce 
the necessity and desirability of applying the ‘prescribed by law’ requirement.  
 
A bit surprisingly, however, the Court’s reasoning following the above quoted statement was 
short and the conclusion straightforward. The Court seemed to have taken ‘time, place and 
circumstances’ into consideration, because it did take note of the infinite varieties of 
situations which may arise in public assemblies and hence the importance of giving the 
Commissioner ‘a considerable degree of flexibility’ to deal with them. With this passing 
consideration, the Court concluded that even taking this into account, 
 
the Commissioner’s discretion to restrict the right of peaceful assembly for the statutory purpose of 
‘public order (ordre public)’ plainly does not give an adequate indication of the scope of that discretion. 
This is because of the inappropriateness of the concept taken from the ICCPR as the basis of the exercise 
of such discretionary power vested in the executive authorities.
156
  
 
The fact that the POO does not define the scope of ‘public order (ordre public)’ but only 
gives a direction as to how it should be interpreted may well support the Court’s view that it 
‘plainly does not give such an adequate indication’. But the Court did not see it in this way. 
For the Court, the discretionary power failed the ‘prescribed by law’ requirement because of 
the inappropriateness of basing this power on the concept of public order (ordre public) 
taken from the ICCPR. With respect, the Court’s reasoning here is not very clear. It could 
have elaborated the inappropriateness further so as to show why the ‘prescribed by law’ 
requirement was not satisfied. Short of this, the Court’s application of the requirement of 
‘prescribed by law’ had left these practical questions open: (1) what degree of precision 
might be accepted as adequate or appropriate to the subject matter at stake (in this case the 
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right of peaceful assembly) and, (2) how to assess whether or not the required 
adequateness or appropriateness has been achieved. Without some reasoning and analysis 
at these substantive levels, or without establishing some form of criteria in these regards, it 
leaves a great room for judicial subjectivity. Consequently, the requirement of ‘prescribed by 
law’ might well be transformed into ‘prescribed by judges’ and the claim for greater legal 
certainty translated into a claim for a greater judicial say in legislation in the disguise of 
interpretation. 
 
Nevertheless, the CFA, with Justice Bokhary PJ dissenting, held that the Commissioner’s 
discretion to restrict the right of peaceful assembly for the statutory purpose of public order 
(ordre public) ‘falls foul of the constitutional requirement of ‘prescribed by law’ and was 
therefore unconstitutional.
157
 Just as it had been creative in the distinction between 
constitutional/statutory use of the concept of ‘public order (ordre public)’, the majority 
opinion gave a creative remedy to this unconstitutionality—to sever
158
 public order from 
‘public order (ordre public)’, with the left over ‘public order’ confined in the law and order 
sense. The Court said briefly that this meaning of public order is ‘sufficiently certain’ and 
therefore it satisfied the ‘prescribed by law’ requirement. Thus, the Court affirmed that, as 
far as the requirement of ‘prescribed by law’ is concerned, the Commissioner’s discretion to 
restrict the right of peaceful assembly for the purpose of public order (in the law and order 
sense) was constitutionally valid.
159
  
 
The Court then proceeded to examine the Commissioner’s discretion against the necessity 
requirement. Interestingly, the Court did not deal with the Commissioner’s original 
discretionary power which was challenged in the case; instead, it only dealt with the 
Commissioner’s discretionary power as revised by the Court itself, which it had already 
affirmed as constitutionally valid.  
 
At the first step, the Court had no difficulty in finding that the rationality subtest was 
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‘obviously satisfied’: the POO incorporated the constitutional purpose of public order, and 
the statutory discretion conferred on Commissioner to regulate peaceful assembly was 
therefore ‘of course rationally connected’ with that purpose.
160
  
 
At the second step, the Court engaged in more subtle and concrete considerations. The 
Court said that in order to determine whether the Commissioner’s discretionary power 
satisfied the necessity requirement, the following matters must be taken into account: 
(1)the government’s positive duty to ensure lawful assembly to take place peacefully; (2) the 
limited scope of the statutory regulation scheme;
161
 (3) traffic conditions and crowds 
control; (4) the Commissioner’s duty in relation with his discretionary power: if he is going to 
object to or impose conditions on a proposed procession, he must give reasonable reasons 
within reasonable time limit, and in doing so, (5) the Commissioner, in exercising his 
discretion ‘must apply the proportionality test’;
162
 (6) the Commissioner’s discretionary 
decision is ultimately subject to judicial review.
163
 Having taken into account all these 
matters, the Court found that the Commissioner’s discretionary power as revised by the 
Court itself was a limited one and was ‘no more than is necessary’, because, on the one 
hand, the discretionary power helped to enable Government to fulfil its positive duty, and 
on the other, it was constrained by the proportionality test and furthermore, the 
Commissioner’s decision would be subject to judicial review.
164
 Thus the Court held that the 
revised Commissioner’s discretionary power, i.e., to restrict the right of peaceful assembly 
for the purpose of public order (in the sense of law and order) passed the proportionality 
test and therefore satisfied the constitutional necessity requirement.
165
  
 
Finally, the CFA in Leung Kwok Hong accepted as a general principle that in applying the two 
constitutional requirements to any restriction on an entrenched right, in particular when 
deploying the test of proportionality which forms the core of the necessity requirement, ‘a 
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proper balance’ should be struck between the interests of society on the one hand and the 
right at stake on the other.
166
 But lacking the subtest of proportionality in strict sense, it is 
difficult to see how the courts, in applying the proportionality test to evaluate the necessity 
requirement, may play this art of balancing.  
 
Conclusion 
 
The protection of human rights is a fundamental principle enshrined in the Basic Law. Under 
the Basic Law regime, Hong Kong residents enjoy a wide scope of fundamental rights and 
freedoms. The Bill of Rights 1991, having been adopted as the law of the HKSAR, further 
widens the scope of rights that Hong Kong residents are entitled to enjoy. Whilst the rights 
and freedoms provided in the Basic Law are entrenched, by virtue of the higher law status of 
the Basic Law, the rights contained in the Bill of Rights 1991 are also in effect entrenched via 
the provision of Article 39 (2) of the Basic Law. However, the entrenchment of rights in Hong 
Kong is not complete in that, at least in pure theory, there is always the possibility of the 
NPCSC’s legislative supremacy trumping the entrenchment of rights in the Basic Law, 
because it is the NPCSC, not the highest court in the HKSAR — the CFA, that has the final 
power to interpret the Basic Law. In this sense and to this extent, the entrenchment of rights 
in the HKSAR represents neither a typical constitutional bill of rights nor a typical 
parliamentary bill of rights; it is indeed a hybrid type of entrenchment. This is a particular 
feature of human rights constitutional protection in the HKSAR.  
 
The guarantee to protect human rights does not necessarily provide the legal basis for 
constitutional review. That basis remains solely in the supremacy of the Basic Law. It is only 
when rights are positively entrenched, or in Cappelletti’s words, positivized as the higher 
law, then they form part of the material supremacy of the constitution, hence becoming the 
legal basis of constitutional review. That explains why an un-entrenched bill of rights like 
that of the New Zealand does not lead to the birth of constitutional review in that country. 
This said, however, it must be noted that the guarantee to protect human rights contributes 
greatly to the normative basis for rights-based constitutional review. That is to say, if it is the 
higher law status of the constitution makes constitutional review scientifically necessary, it is 
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the need to protect human rights that makes constitutional review morally desirable. Since 
the Basic Law is the supreme law of the HKSAR, and since it guarantees the protection of 
human rights, there is therefore not only the positive basis but also the normative basis for 
constitutional review in the HKSAR.  
 
Should there still be any doubt of the justification for constitutional review under the Basic 
Law — doubts arising from the mere fact that the Basic Law does not expressly provide for 
this power, the Hong Kong courts’ repeated and robust exercise of this power has the effect 
of practically legitimizing it. Constitutional review in Hong Kong in the post-1997 era has 
mainly happened in the human rights field. The courts have adopted a generous approach to 
the interpretation of the Basic Law provisions which concerns the fundamental rights, so as 
to give Hong Kong residents full measure of protection of their rights and freedoms. 
Consistent with this general approach is the establishment of the two constitutional 
requirements upon which permissible limitations on rights are to be scrutinized. In 
developing the human rights jurisprudence in Hong Kong, the Hong Kong courts have been 
enthusiastic about comparative materials on constitutional interpretation and adjudication. 
Constitutional principles like the test of proportionality have been imported into Hong 
Kong’s jurisprudence. In this learning process, the Hong Kong courts have been, on the one 
hand, mindful to take into consideration of the particular circumstances in Hong Kong, and 
on the other, keen to forge constitutional interpretation principles in a way that will give the 
judges greater room of manoeuver. Greater flexibilities in this respect may be desirable from 
practical perspective, given the early stage of Hong Kong human rights jurisprudence and 
the inherent complexities and tensions within the OTCS framework; they might, however, 
also lead to judicial activism which might endanger the working of the constitutional system 
under OTCS.  
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Chapter VII  
Constitutional Review and the Working of ‘One Country, Two Systems’ 
 
Introduction 
 
In the final Chapter, we are going to examine the scope of constitutional review under the 
Basic Law by looking into this question: how does the practice of constitutional review fit 
with the unique constitutional framework of OCTS? In other jurisdictions, the power of 
constitutional review suffers from the democratic defect which Alexander Bickel once 
famously depicted as the counter-majoritarian difficulty.
1
 Although it is now generally 
recognized that the counter-majoritarian attack was somewhat misconceived because of its 
misconception of the American democracy as simply majority rule,
2
 it nevertheless is an 
undeniable fact that there are inevitably tensions within a constitutional system when the 
unelected judges strike down decisions taken by the elected bodies. In this sense, there is 
undoubtedly a democratic difficulty — if the phrase of ‘counter-majoritarian’ difficulty is not 
preferred — with judicial constitutional review. How is this ‘democratic difficulty’ to be 
assessed in Hong Kong, where the power of constitutional review is also exercised by judges 
who are not elected? In addition, given the uniqueness of the OCTS arrangements, is there 
any additional difficulty that Hong Kong judges may face when they exercise the power of 
constitutional review? What then is the role of the judiciary, the CFA in particular, in 
preserving the workability of the OCTS framework? We shall discuss these questions in turn.  
 
1. ‘Democracy and Distrust’ in Hong Kong   
 
The democratic justification issue with judicial constitutional review has never aroused much 
concern in Hong Kong. Chen once noted, in a passing way, that the Bickelian counter-
majoritarian difficulty was irrelevant to colonial Hong Kong, but he also predicted that it was 
bound to arise when democracy in Hong Kong advanced to a fuller form under the Basic 
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Law.
3
 A recent study does look into this question in more detail.
4
 It examines the political 
institutions of the LegCo and the Chief Executive and finds neither of them being 
democratic, simply because the existing election methods are not based on universal 
suffrage. Without going further to discuss what the case will be after universal suffrage is 
realized in these two elections, an aim which is promised in the Basic Law,
5
 the research 
concludes that there does not exist in the present Hong Kong’s constitutional order the 
counter-majoritarian difficulty and that it is the lack of this difficulty, plus the existence of a 
pro-rights culture, that justify judicial constitutional review in Hong Kong.
6
  
 
To better appreciate the democratic issue with constitutional review in Hong Kong, a brief 
description of the democratic development in Hong Kong is necessary. Democracy in Hong 
Kong came late and slow. Hong Kong did not have its first taste of democracy until the mid-
1980’s when the British began to prepare their withdrawal from the territory. In 1985, 
indirect elections on the basis of functional constituencies were introduced in selecting 12 
out of the total 56 seats to the LegCo. In 1991, direct elections were introduced and it 
produced 18 out of the total of 60 members of the LegCo. In 1995, the total members 
elected by the functional constituencies were increased to 30 and that by direct election to 
20. Meanwhile, of course, Hong Kong people under the British rule had no say whatsoever in 
who should be the governor of the territory. That was a matter of her Majesty’s prerogative 
power, conventionally exercised by her civil servants in her behalf.
7
     
 
Under the Basic Law, democracy is promised but also framed to suit the pragmatic 
circumstances of Hong Kong. Articles 45 and 68 of the Basic Law prescribe respectively that 
the Chief Executive and the LegCo are to be selected through local elections and that ‘the 
ultimate aim’ is elections by ‘universal suffrage’. The Basic Law does not set a date as to 
when this ultimate aim shall be accomplished. But in Annexes I and II, which set out the 
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respective election method for the Chief Executive and the LegCo, it precludes changes to 
these election methods before 2007. What may happen ‘subsequent to 2007’? As 2007 drew 
nearer, the pressure for greater democratic reform kept building momentum.  
 
On July 1 2003, a mass protest involving half a million people took place in Hong Kong. One 
of the things the protesters demanded was universal suffrage to be adopted in electing the 
Chief Executive and the LegCo. They saw the coming Chief Executive election in 2007 and 
the LegCo election in 2008 the right time to achieve what the Basic Law calls ‘the ultimate 
aim’.   
 
The NPCSC saw otherwise. On 4 of April 2004, out of its own initiative, the NPCSC issued an 
Interpretation
8
 of Article 7 of Annex I and Article 3 of Annex II whereby the process for 
changing the respective election method is provided. Both of the processes begin with this 
same condition: ‘If there is a need to amend…’.  The NPCSC interpreted that in order to 
determine whether there is such a need, the Chief Executive shall submit a report to the 
NPCSC who then, after examining the former’s report, shall decide on the matter. If the 
NPCSC agrees that there is the need, then the reform processes as prescribed in the Annexes 
can be kicked off. Otherwise, the status quo is maintained. The NPCSC justified its action on 
the grounds that ‘the development of the political structure in the HKSAR is a matter that 
relates to the implementation of the Basic Law, the relationship between the Central 
Authorities and the HKSAR, the interests of various strata and sectors of the community, and 
the long term prosperity and stability of Hong Kong’.
9
 Critics have opposed to this 
Interpretation; they criticized the NPCSC for ‘add[ing] new requirements’ to the amending 
process as prescribed in the Annexes and was therefore a grasp of power for ‘complete 
control over initiating change’.
10
  
 
On 26 April 2004, the NPCSC, after closed door examination of the Chief Executive’s report 
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as required by the Interpretation, issued a Decision,
11
 stating, inter alia, that neither the 
election for the Chief Executive nor that for the members of the LegCo, in 2007/2008 
respectively, would be done by universal suffrage. This Decision seems to have followed the 
Chief Executive’s suggestion which he made in his report that the pace of democratic reform 
in the Region ‘should not be too fast’ and that caution should be taken so that any reform 
would not have any adverse economic effect.
12
 
 
Thus the fight for ‘double universal suffrage’ — which had later become some kind of 
political catchphrase — carried on. To cut it short, the NPCSC finally agreed, in 2007, by 
another Decision upon another report submitted by another Chief Executive, that universal 
suffrage can be adopted in the Chief Executive Election in 2017 and indicated that universal 
suffrage can also be adopted in the LegCo election thereafter.
13
 However, ‘double universal 
suffrage’ still remains a much disputed issue in current Hong Kong politics, though the main 
concern has shifted from the question of ‘when’ to that of ‘how’. Most controversial of all is 
the issue of whether the functional constituencies (which the Central Authorities seem to be 
keen in keeping them) can co-exist with universal suffrage. It is now not at all clear how this 
and many other controversies concerning the details of putting the warranted ‘double 
universal suffrage’ in place will be sorted out. The fact is that the fight for full democracy in 
Hong Kong is still very much on-going.
14
  
 
We have tried to describe the democratic development in Hong Kong as briefly as possible. 
The point is, however, while the major concern in Hong Kong has long been the difficulty of 
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gaining democracy in the first place, the question that judicial constitutional review might 
counter democracy may appear, to many, as utterly irrelevant. In other words, when there is 
lack of democracy, there is no real question of judicial constitutional review being anti-
democratic. Instead, when judges strike down acts of the LegCo or the Chief Executive, 
neither of which is generally perceived as wholly democratic, there may well be a gain of 
democracy — by the courts’ upholding the rule of law and protecting human rights, both of 
which are basic credentials of democracy. Indeed, as Chen noted, it was very much due to 
the lack of democracy that had prompted public support in favour of judicial constitutional 
review in the pre-handover era.
15
 In the new constitutional order, as Chen also observed, 
although the counter-majoritarian difficulty is bound to arise when democratization in Hong 
Kong advances to a fuller form, the public will still support a vigorous judiciary exercising the 
power of constitutional review, because of 
 
the fear in the Hong Kong community that Chinese sovereignty over Hong Kong may lead to a 
deterioration in human rights, democracy and the rule of law [in Hong Kong].
16
 
 
In the days running up to the transfer of sovereignty, a judge, speaking extra-judicially to a 
public audience, did not hide that fear and distrust; he remarked:  
 
To the extent that Hong Kong and its people have enjoyed rights typical of a western democracy, it has 
been because its lawmakers have been ultimately beholden to the democratically elected Parliament at 
Westminster, its Governor appointed by the elected government of the United Kingdom and its courts 
subject to the judges in the Privy Council, most of them Englishmen. When these vital underpinnings are 
removed, it is not self-evident (either in law or in practical politics) that the notions of fundamental rights 
which have accompanied the people of Hong Kong will long survive their passing.
17
 
 
There is therefore a Hong Kong version of ‘Democracy and Distrust’ which entails examining 
judicial constitutional review against democracy in Hong Kong’s context. For Ely, democracy 
in the form of majority rule cannot be trusted in protecting minority rights. Judicial review of 
majority-made legislation therefore allows the minority, who are often disadvantaged in a 
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popular democracy, to gain real and substantial participation in the decision-making process. 
Understood in this way, judicial review is both participation-oriented and representation-
reinforcing and is therefore ultimately democratic.
18
 In other words, instead of having the 
counter-majoritarian difficulty, judicial review is democratically justified exactly for its being 
counter-majoritarian. The distrust Ely has recognized in the American context certainly also 
exists in Hong Kong, for there are indeed minorities in the mainly Chinese community. And if 
the counter-majoritarian justification stands, it may also be applied to Hong Kong’s case. But 
as the ‘fear’ Chen notices implies, in Hong Kong, it is not the distrust with the ruling majority 
(if it ever exists) within the Region, but the distrust with the ruling power outside of the 
Region that justifies — in the sense of gaining public support — judicial constitutional 
review.  
 
Even after full democracy — by the standard of achieving the ‘double universal suffrage’ — is 
achieved, it is unlikely that the ‘fear’ Chen has noticed may be totally cast out. The ‘fear’, as 
a form of expressing the inherent tensions within OCTS, will remain there as long as the 
framework itself remains, and might well get worse when tensions arise and grow between 
the two systems. Out of doubts and fears, as the logic may go, the public will continue to 
expect the independent judiciary, which is the least-central-controlled institution within the 
HKSAR establishment,
19
 to protect them from interference from the Central Authorities. 
They are, therefore, less concerned about whether democracy within the Region is 
hampered when the unelected judges strike down decisions made by the elected legislature 
or the Chief Executive. In their eyes, one might assume, the democratic deficit of judicial 
constitutional review is a far less dangerous evil.   
 
Furthermore, democracy in Hong Kong, even after the ‘double universal suffrage’ has been 
achieved, is never likely to become a ‘full’ one, by any modern western standard. And this 
prospect alone might well cause Hong Kong people to remain as indifferent as they have 
been to the democratic justification of judicial constitutional review. As discussed in Chapter 
V, the political structure in the HKSAR is essentially ‘an uneasy blend of democracy and 
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authoritarianism’. It concentrates more than separates power. The legislature is weak in 
checking and balancing the executive government. This overall constitutional design remains 
as such regardless how the legislature or the Chief Executive is elected. The realization of the 
‘double universal suffrage’ will not change the respective role of the LegCo and the Chief 
Executive, nor will it change the basic working of the whole system. In accordance with the 
Basic Law, a Chief Executive elected through universal suffrage still has to be appointed by 
the Central Government, and continues to be held accountable not only to the Hong Kong 
region but also to the Central Government. A fully elected legislature may still be dissolved 
by the Chief Executive; its duly passed bills still cannot become law if the Chief Executive 
refuses to sign them. A law made by a fully elected legislature, signed by a fully elected Chief 
Executive, may still be invalidated by the NPCSC in accordance with and subject to Article 17 
of the Basic Law. All in all, a fully democratic Hong Kong still remains under the sovereign 
rule of a Communist motherland that adheres not to western type of democracy but to its 
own version of ‘people’s democratic dictatorship’.
20
  
 
There is one more thing that also proves the pragmatic attitude of Hong Kong people 
towards the democratic justification of judicial constitutional review. As in many other 
jurisdictions, Hong Kong judges are not elected. But unlike many of them, in every case that 
the CFA hears and decides, there is a part to be played by a non-permanent justice from 
outside Hong Kong, the appointment of whom requires no connection whatsoever of his or 
her justiceships with Hong Kong.
21
 She or he may or may not know Hong Kong before 
coming to sit on the CFA bench, but together with their bench colleagues, they play an active 
part in shaping Hong Kong’s society. The invitation of expatriate justices to sit on the highest 
bench of the judiciary is surely extraordinary,
22
 although expressly allowed by the Basic 
Law.
23
 And in practice, this arrangement is more of a welcome than a worry.
24
 Thus, in Hong 
Kong, not only judges are not elected, but some of them are aliens. One might therefore 
reasonably question, in particular when these alien judges taking part in striking down 
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legislation, not only the democratic issue, but the notion of ‘Hong Kong people ruling Hong 
Kong’ itself.
25
 Yet, Hong Kong people seem quite happy with all these. One might find it hard 
to appreciate this unless some reference is made again to the ‘fear’ that Chen had noticed.  
 
So, unlike in the US, where, as Bickel saw it, judicial review of legislation came into existence 
as an deviant evil in the American democracy, which was too late to get rid of and was 
therefore needed to be tempered to fit with the American democratic system,
26
 judicial 
constitutional review in Hong Kong began to emerge and came to be accepted and 
supported by the local community to compensate for the lack of democracy. Even when 
democratization in Hong Kong advances to a fuller form — after the ‘double universal 
suffrage’ being put in place, the authoritarianism elements in the fabric of the political set-
up of the HKSAR may still render a sense of lack of democracy. The fears, the doubts and the 
distrust that had generated public support of judicial constitutional review are unlikely to be 
cast out and therefore will continue to generate such support. Judicial constitutional review 
itself may be undemocratic, but it works to pay off the structural democratic defects. It is 
therefore democratically justified, not because the tensions between the judiciary and the 
elected bodies so often seen in other jurisdictions have been miraculously solved in Hong 
Kong, but merely because it is pragmatically needed.  
 
2. The scope of constitutional review in Hong Kong: special limits 
 
Notwithstanding the pragmatic general support, the Hong Kong courts’ jurisdiction of 
constitutional review is, at least in theory, by no means a free-standing one. It is instead in 
several ways limited. On the one hand, the general judicial jurisdiction is limited under the 
Basic Law. Although the Basic Law provides that the Hong Kong courts shall have jurisdiction 
over ‘all cases in the Region’, it then subjects it to ‘the restrictions on their jurisdiction 
imposed by the legal system and principles previously in force in Hong Kong’.
27
 Moreover, 
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the Basic Law also excludes acts of state such as defence and foreign affairs from the Hong 
Kong courts’ jurisdiction.
28
 If questions of fact concerning such acts of state arise in the 
adjudication, the courts are required to obtain a certificate from the Chief Executive and 
shall be bound by it. Accordingly, such state acts as defence and foreign affairs are not 
reviewable by the Hong Kong courts.
29
  
 
On the other hand, there are more specific limits on the Hong Kong courts’ jurisdiction 
which are closely related to the limited power granted to them in the interpretation of the 
Basic Law. Since the final power to interpret the Basic Law is vested in the NPCSC — and the 
CFA in Lau Kong Yung acknowledged that the NPCSC’s power of interpretation is a free-
standing one, a Hong Kong court’s invalidation of an ordinance for its inconsistency with the 
Basic Law may always be overruled by the NPCSC if it considers the court’s interpretation of 
the Basic Law as wrong. This happened in the Ng Ka Ling, the very first case the CFA asserted 
the jurisdiction of constitutional review. That the NPCSC may do so was reiterated in the 
NPCSC’s response to the CFA’s decision in Chong Fung Yuen. The overriding supervision of 
the NPCSC, it is said, might provide a ‘chilling effect’ on judges giving meaning to the Bill of 
Rights or the Basic Law; an effect that might restrain them from robust orders against the 
government.
30
  
 
2.1 Are national laws applied to Hong Kong or the acts of NPC or NPCSC reviewable by the 
Hong Kong courts? 
 
It remains highly controversial whether they are. In Ng Ka Ling, the CFA asserted that the 
Hong Kong courts had this jurisdiction. In practice, however, not only had this assertion 
provoked strong reaction from Beijing, which in turn led to what many commentators 
referred to as a constitutional crisis,
31
 but also the CFA’s justification for this particular 
jurisdiction was far from being well established.
32
 After Ng Ka Ling, the only case where the 
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CFA faced a challenge to the constitutionality of a national law (implemented in Hong Kong 
via local legislation) was Ng Kung Siu. In this case, the CFA upheld the constitutionality of the 
impugned law. But as Chen observed, the CFA had ‘acted strategically’ ‘from a political point 
of view’.
33
 Had it ruled the law to be unconstitutional, there would probably have been 
another constitutional crisis. Should similar cases appear before the CFA again, it is not 
difficult to perceive the huge political pressure on the court if it were going to rule a national 
law applied to Hong Kong as unconstitutional. As noted in Chapter II, many mainland lawyers 
hold the view that the CFA’s claim to have the power to review the acts of the Central 
Authorities amounts to the CFA putting itself above the sovereign (thus, as the argument 
goes, putting ‘two systems’ above ‘one country’), which, if stands, is of course theoretically 
unsustainable and practically unacceptable.  
 
2.2 The Article 17 question 
 
Article 17 of the Basic Law provides that the [HKSAR] shall be vested with legislative power, 
and that  
 
Laws enacted by the legislature of the [HKSAR] must be reported to the [NPCSC] for the record. The 
reporting for record shall not affect the entry into force of such laws. 
 
If the [NPCSC], after consulting the Committee for the Basic Law of the [HKSAR] under it, considers that 
any law enacted by the legislature of the Region is not in conformity with the provisions of this Law 
regarding affairs within the responsibility of the Central Authorities or regarding the relationship between 
the Central Authorities and the Region, the Standing Committee may return the law in question but shall 
not amend it. Any law returned by the [NPCSC] shall immediately be invalidated. This invalidation shall 
not have retroactive effect, unless otherwise provided for in the laws of the Region.  
 
According to Article 17, it is implicit that the NPCSC, upon receiving the laws reported for 
record from the HKSAR, shall examine their constitutionality against the excluded provisions 
of the Basic Law. This, as a mainland commentator observes, is a special arrangement of 
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constitutional review under the Basic Law, which is to be exercised by the NPCSC.
34
 Ghai 
apparently shares a similar view. In his understanding, the validity of a law vis-à-vis the 
excluded provision is for the NPCSC to determine, while its consistency with non-excluded 
provisions shall be decided by the Hong Kong courts.
35
 Viewed as such, Article 17 does have 
the effect of limiting the reach of constitutional review by the Hong Kong courts. 
 
Thus, if a law is not returned by the NPCSC, it can only mean that it has passed the NPCSC’s 
constitutionality scrutiny, insofar as its connection with the excluded provisions of the Basic 
Law is concerned. Strictly speaking, of course, the constitutionality of such a law vis-à-vis the 
non-excluded provisions is not part of the NPCSC’s scrutiny and thus remains open to future 
challenge. However, as far as the excluded provisions are concerned, the question is 
whether such a law is still subject to review by the Hong Kong courts. Does the NPCSC’s 
decision not to return a law have any legal effect at all? If it does, it then should be binding, 
and the constitutionality of such a law vis-à-vis the excluded provisions should not be 
subject to a second guess by the HKSAR courts. If the HKSAR courts subsequently review 
such a law and declare it unconstitutional vis-à-vis the excluded provisions, their decision is 
not only flying in the face of, but in fact overruling, the NPCSC’s views, implicit in its ‘not-to-
return’ decision, that a ‘not-returned’ law is in conformity with the excluded provisions. For 
the NPCSC, as can be seen from the previous discussion, this is apparently unacceptable.   
 
But in practice, it is inevitable that a law not returned by the NPCSC may be challenged for 
its consistency with the Basic Law, either vis-à-vis the excluded provisions or the non-
excluded provisions. No one can stop litigants from doing so. And once challenged, the 
courts are due to hear them. So, the difficulty stemming for Article 17 is this: if a ‘not-
returned’ law is challenged for its constitutionality vis-à-vis the excluded provisions, what 
then is the court going to do? If the court is to take the NPCSC’s decision not to return a law 
as having binding effect, it seems that it might have no other options apart from either 
refusing to examine its constitutionality, or merely upholding its constitutionality, simply 
                                                        
34
 王振民 Zhenmin Wang, '论全国人大常委会对特区的违宪审查权  The Power of the NPCSC to Examine 
the Constitutionality of the Special Administrative Regions' Laws' (2005) 港澳研究 Hong Kong and Macao 
Studies 55.  
35
 Yash Ghai, Hong Kong’s New Constitutional Order: The Resumption of Chinese Sovereignty and the Basic 
Law (2nd edn, Hong Kong University Press 1999) 193. 
  249
because the NPCSC has examined it and has upheld it as constitutional. But if any court in 
Hong Kong adopts this approach, it would surely find itself being accused of kowtowing to 
Beijing at the expense of judicial independence in Hong Kong. Yet, if it is to review and 
declare a law as unconstitutional vis-à-vis the excluded provisions, not only its decision is 
most likely to be overruled by the NPCSC (unless of course the NPCSC were willing to change 
its mind), but more problematically, the court’s exercise of the power of constitutional 
review in this particular context might itself be challenged as unconstitutional.  
 
Of course, whether there is what we call ‘the Article 17 question’ ultimately depends on the 
classification of the excluded and non-excluded provisions of the Basic Law. As discussed in 
Chapter III, although the CFA in Ng Ka Ling made the conceptual distinction between 
excluded provisions and non-excluded provisions, it remains literally unclear as to which 
category a certain provision belongs. Nor has the NPCSC, on the other hand, ever attempted 
to classify Basic Law provisions accordingly. The uncertainties in this respect further 
complicate the matter. The uncertainties here may well give the HKSAR courts greater room 
for manoeuver. For the NPCSC, letting the Hong Kong courts to second guess its ‘not to 
return decision’ is perhaps not a big deal, for at the end of the day, the CFA is obliged under 
Article 158 to make a reference to the NPCSC if at issue are excluded provisions.  
 
In the actual operation of the Article 17, another thing which is also unfortunately very 
unclear is whether or not the NPCSC does really examine the constitutionality of the 
reported laws and if it does, in what way and by what procedure. What is clear, however, is 
that the NPCSC never makes a formal reply to the HKSAR upon the receipt of the laws 
reported by the HKSAR. Nor has it ever made any statement upon the constitutionality of 
the reported laws vis-à-vis the excluded provisions. The BLC has a role to play in the 
implementation of Article 17.
36
 But its meetings are held behind closed doors and it is 
therefore not publicly known if it had ever advised the NPCSC on the constitutionality of the 
HKSAR laws in accordance with Article 17. If, one might say, there is a loophole in the 
NPCSC’s constitutionality control pursuant to Article 17, the Hong Kong courts might feel 
justifiably obliged to step in to fill it. If, one might even think, the BLC works in a way close to 
that in which the UK Parliament’s Joint Committee on Human Rights scrutinizes the 
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compatibility of bills with Convention rights, there might well be a stronger case to argue 
against subsequent constitutional review by the Hong Kong courts after the NPCSC’s ‘not to 
return decision’ is made.  
 
2.3 The Article 160 question: the laws previously in force in Hong Kong 
 
Section 1 of Article 160 provides that  
 
Upon the establishment of the [HKSAR], the laws previously in force in Hong Kong shall be adopted as 
laws of the Region except for those which the [NPCSC] declares to be in contravention of this Law. If any 
laws are later discovered to be in contravention of this Law, they shall be amended or cease to have force 
in accordance with the procedure as prescribed by this Law.  
 
As mentioned in the last Chapter, the NPCSC exercised the power Article 160 grants to it in 
February 1997. It issued a Decision in which 14 previous Ordinances in their entirety and 
other 10 Ordinance in parts were declared as being inconsistent with the Basic Law and thus 
were not adopted as the laws of the HKSAR. In the view of some mainland commentators, 
the adoption of the 1997 NPCSC Decision was a ‘comprehensive constitutional review’ 
exercised by the NPCSC of the laws previously in force in Hong Kong.
37
  
 
Now the question arises. Since ‘the laws previously in force’ had been comprehensively 
reviewed by the NPCSC for their consistency with the Basic Law, are they still subject to 
review by the Hong Kong courts?  
 
In Ghai’s view, no matter how the date — by which to define the word ‘previously’— is to be 
fixed,
38
 the fact that ‘the laws previously in force’ had been examined by the NPCSC does not 
mean that any such law not identified by the NPCSC as not in conformity with the Basic Law 
is given ‘a clean bill of health’, for Article 160 itself does not preclude the possibility of any 
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previously in force law being later discovered to be inconsistent with the Basic Law.
39
 There 
is certainly a sound point in Ghai’s argument. Moreover, nothing in the 1997 NPCSC Decision 
seems to suggest that the NPCSC’s examination of the previously in force laws was 
thoroughly complete. Nor does it say that the list of non-adoptive laws therein provided is 
exhaustive. In theory, therefore, at least as far as the laws not particularly identified by the 
NPCSC as inconsistent with the Basic Law are concerned, they may still be subject to future 
constitutionality challenge.  
 
That said, however, it should also be recognized that there is a strong presumption behind 
the 1997 NPCSC Decision that all previously in force laws that had been adopted as the laws 
of the HKSAR as the result of the Decision should be taken as prima facie consistent with the 
Basic Law, for otherwise, they should not have been adopted as the laws of the HKSAR in the 
first place. If this presumption stands, it follows that whenever previously in force laws are 
later challenged for their consistency with the Basic Law, due weight has to be given to the 
NPCSC’s Decision. To this extent, the 1997 NPCSC Decision is also a limit on the reach of the 
power of constitutional review by the Hong Kong courts.  
 
Moreover, according to Article 160, if any of the previously in force laws are later found to 
be inconsistent with the Basic Law, they should be ‘amended or cease to have force in 
accordance with the procedure as prescribed by this Law’. It is not immediately clear what 
the ‘procedure’ therein referred to is. In Ghai’s view, if questions concerning the validity of a 
previous law arises, it may have to be dealt with under Article 158, according to which the 
Hong Kong courts may still review its constitutionality, at least vis-à-vis the non-excluded 
provisions of the Basic Law.
40
 However, reliance on Article 158 only leads to a discovery of an 
inconsistency, whereas the procedure Article 160 refers to seems to be applied only after 
such a discovery is made. In HKSAR v Hung Chan Wa and another,
41
 the CFA held this view. It 
said that the words ‘shall be amended’ and ‘shall cease to have force’ in Article 160 connote 
a legislative procedure, for ‘the courts do not amend laws’ and a law ceases to have effect 
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only ‘when the legislature repeals it’,
42
 and that the discovery of inconsistency only ‘marks 
the commencement of the [legislative] process’.
43
 As such, it then follows that, as far as the 
laws previously in force are concerned, the courts can only ‘identify’ whether or not they are 
consistent with the Basic Law, and in the case of inconsistency, they do not have the power 
to invalidate them.  
 
If that understanding is correct, then the Court’s interpretation of the Article 160 in Hung 
Chan Wa apparently limits the courts’ jurisdiction of constitutional review when it comes to 
the laws previously in force in Hong Kong. But it seems that the Court was not quite aware of 
this implication. In Hung Chan Wa, the Court was invited to engage in what is known as 
‘prospective overruling’, by which the Court should make an order to limit the retrospective 
effect of its judgment. The request for a prospective overruling was made by the 
government, on the ground that Article 160 ‘applies to a court judgment holding a law 
previously in force to be in contravention of the Basic Law and establishes that such a 
judgment only has prospective effect’. It is in answering the question of whether Article 160 
applies to the judicial procedure (about which, the Court said that under the common law, a 
judgment determining a legal question operates retrospectively as well as prospectively
44
) 
that the Court made the point that the procedure Article 160 refers to is a legislative one.   
 
In another CFA decision two years earlier, the Court’s position towards the laws previously in 
force seems totally different and more radical. In A Solicitor v the Law Society of Hong Kong 
and Another,
45
which we will have more to say in the next section, the Court not only 
invalidated a law previously in force, but actually took on the power to decide which law was 
or was not ‘in force’ previously, a power which, the reading of Article 160 would suggest that 
belongs to the NPCSC. In Hung Chan Wa, there was no mentioning of A Solicitor. Perhaps for 
the Court, the issues in the two cases are not related. But for the matter of the laws 
previously in force in Hong Kong, it is seems that they are. The Court’s jurisprudence on this 
matter of law, as demonstrated by the two decisions, is somewhat self-contradictory.  
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2.4 The counter-Beijing difficulty 
 
If we may paraphrase Alexander Bickel’s charge against American judicial review as a 
‘counter-majoritarian’ difficulty, the lack of final authority on the interpretation of the Basic 
Law in general and the questions stemming from Articles 17 and 160 in particular may well 
amount to a ‘counter-Beijing’ difficulty, which the Hong Kong courts have to face when 
exercising the power of constitutional review. The ‘counter-Beijing’ difficulty is both legal 
and political. From the legal perspective, potential conflicts in the interpretation of the Basic 
Law between Hong Kong courts and the NPCSC seem unavoidable, since they adopt 
respectively a fundamentally different approach to constitutional interpretation—the 
common law approach by the Hong Kong courts and the legislative approach by the NPCSC. 
But whenever there is such a conflict, it has to be the view of the NPCSC that will prevail, 
simply because it has the last word on the Basic Law. Under OCTS, any such 
constitutional/legal conflict is easily translated into political conflict, as demonstrated in the 
aftermath of the Ng Ka Ling decision. While the Hong Kong courts will surely not interpret 
the Basic Law by speculating how the NPCSC would interpret it, they nevertheless have to 
always keep in mind that whether their interpretation of the Basic Law will stand depends 
ultimately on the will of the NPCSC.  
 
That the ‘counter-Beijing’ difficulty exists in the Hong Kong courts’ exercise of constitutional 
review under the Basic Law is, at least partly, nicely spelt out in Ng Kung Siu, where, as Chen 
was quoted above as saying, the CFA had ‘acted strategically’ ‘from a political point of view’.
 
At issue in this case was the displaying of a defaced national flag in a public procession, and 
the constitutionality of a local legislation
46
 which implemented the national flag and emblem 
law was challenged. The CFA held unanimously that the law was constitutional, on the 
ground that the restriction criminalizing desecration of the national and regional flag 
imposed on freedom of expression was not ‘wide’ but a limited one, because it banned one 
mode of expression and did not interfere with the person’s freedom to express the same 
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message by other modes.
47
 In his concurring opinion, Justice Bokhary PJ, however, quoted 
the American Justice Kennedy in Texas v. Johnson
48
 (the American flag burning case where 
the relevant state statue was held unconstitutional) as saying, 
 
The hard fact is that sometimes we must take decisions we do not like. We make them because they are 
right, right in the sense that the law and the Constitution, as we see them, compel the result, we do not 
pause to express distaste for the result, perhaps for fear of undermining a valued principle that dictates 
the decision. This is one of those rare cases.
49
 
 
Has there been expressed any distaste in the decision that the Court in Ng Kung Siu ‘must 
make’? This is not a matter of our concern. But what can be inferred from Justice Bokhary 
PJ’s ‘hard case’ statement is at least the shadow of the ‘counter-Beijing difficulty’.  
 
3. The role of the judiciary in preserving OCTS: activism or restraint?  
 
The assertion and the exercise of constitutional review have undoubtedly enlarged the role 
of the Hong Kong judiciary in operating, developing and preserving the OCTS constitutional 
order. It gives the judges a much greater say in interpreting the Basic Law. In the absence of 
a NPCSC interpretation, the Basic Law is actually what the CFA says it is. The vague and 
abstract concepts and principles prescribed in the Basic Law are to be fleshed out by the 
judges’ filling in the gaps and clarifying the ambiguities. On the other hand, when legislation 
is struck down for its inconsistency (in the judges’ understanding) with the Basic Law, there 
is inevitably a substitution of the legislative decision with a judicial choice of values and 
sacrifices, which is in fact, as Justice Holmes put it, ‘interstitial legislation’.
50
 The greater say 
in the interpretation of the Basic Law is therefore a greater part the courts are to engage in 
politics, though in the name of law. In other words, the Hong Kong judges do not ‘simply 
adjudicate’;
51
 in fact, they also govern.  
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It is apparently because of the enjoyment of the power of constitutional review that the 
courts have proudly been claimed as the guardians of the Region’s autonomy, of the rule of 
law in Hong Kong and of the liberties and freedoms of Hong Kong people. Speaking at the 
ceremonial opening of the legal year of 2010, the former Chief Justice of the CFA, Andrew Li, 
reiterated that since the Hong Kong’ system involves checks and balances between the 
Executive, the Legislature and the Judiciary, the role of the independent judiciary in Hong 
Kong is  
 
to ensure that the acts of the Executive and the Legislature comply fully with the Basic Law and the law 
and that our fundamental rights and freedoms, which are at heart of Hong Kong’s system, are fully 
safeguarded.
52
  
 
The claim of the guardianship role is not uncommon where there is a written constitution 
with an entrenched bill of rights. But the playing out of the guardianship role raises the 
question of when, and to what extent, the courts should intervene in policy making. As Lord 
Irvine said:  
 
the more keenly it is felt that the judges are guardians of fundamental rights who serve a central role in 
ensuring accountable government, the more likely they are to take an interventionist approach, broadly 
reading the rights themselves while narrowly construing any provisions which appear to inhibit their 
application.
53
 
 
A court that is likely to take an interventionist approach is equally likely to be seen as an 
activist court. The debate over judicial activism and restraint is, as an American 
commentator noted, as old as modern republicanism itself.
54
 Although the general meaning 
of the terms ‘judicial activism’ and ‘judicial restraint’ is commonly understood, there is 
obviously no standard definition of what they are. Writing on judicial activism in America, 
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Tushnet notes that there is a ‘baseline problem’ for measuring activism.
55
 Nevertheless, it 
has been concluded that there are at least five types of activism: (1) striking down arguably 
constitutional actions of other branches; (2) ignoring precedent; (3) judicial legislation; (4) 
departures from accepted interpretive methodology; (5) result-oriented judging.
56
 A study of 
the ECJ’s jurisprudence shows that there is yet another form of judicial activism: the Court 
takes on powers that originally did not belong to it.
57
  
 
Despite the difficulties in defining what activism or restraint means, it is an acknowledged 
principle that they should be defined and examined in the context of the political system in 
which the courts operate.
58
 Time, space and circumstances may also have to be taken into 
account. What amounts to activism in one jurisdiction might not be regarded as such in 
another; activism at one time in a same jurisdiction might not be condemned as such at 
another.   
 
Having these thoughts in mind, we shall now proceed to consider whether or not the Hong 
Kong courts, the CFA in particular, have been activists and what, if any, adverse effects 
activism may have had on the working of the OCTS framework.  
 
3.1 Activism or restraint in Hong Kong: an overview  
 
There has been quite a lot of literature on the record of the CFA’s performance in the first 
decade and more of the Hong Kong’s new constitutional era. But few seem to have accused 
the CFA of being activist. Two commentator’s views seem representative of the overall 
assessment of the Court’s performance. Chen thinks that the CFA, after searching for a 
decade, has found the golden middle way: in adjudicating the rights of the Hong Kong 
people, the CFA has been neither radically liberal nor conservative; in tackling the 
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relationship with the Central Authorities, it has been ‘neither too proud nor too humble’.
59
 
Yap argues, slightly differently, that instead of there being a consistent pursuing of a path of 
‘moderate liberalism’, the CFA has been politically pragmatic: it always defers to the Central 
Authorities when it comes to the validity of NPCSC decisions or national laws; it often gives 
much latitude to the legislature or the executive when it comes to preservation of peace and 
order in the Region; only when there is neither NPCSC nor domestic law and order 
implications is the Court more ‘aggressive’ in intervening and advancing the development of 
human rights in Hong Kong.
60
  
 
On the whole, these observations may be right in the sense that the CFA has not always 
been activist. Whilst the CFA in Ng Ka Ling may strike some as an activist (especially in the 
eyes of the mainland authorities and legal experts), there are indeed cases where the CFA 
did show a certain degree of restraint. Lau Kong Yung and the flag desecration case are often 
referred to as examples of restraint (though critics condemned these decisions as 
undermining judicial independence and human rights protection in Hong Kong.)
61
 Restraint 
may also be seen in Koo Sze Yiu v the Chief Executive of the HKSAR.
62
 Here, the CFA declared 
the executive order issued by the Chief Executive to serve as ‘legal procedures’ according to 
which to authorize covert surveillance ‘unconstitutional’, because it viewed that such an 
order, being an executive one, did not meet the requirement of ‘prescribed by law’.
63
 
However, instead of striking down the executive order right out of hand, the Court decided 
to suspend its declaration of unconstitutionality so as to give the government time to make 
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corrective legislation.
64
 More examples can be added to this list of restraint, but the point 
has been made.  
 
In examining activism and restraint in Hong Kong, the ‘baseline’ difficulty which Tushnet 
refers to appears even more troubling. The non-existence of the counter-majoritarian 
difficulty in Hong Kong, coupled with the fears of ‘one country’ interfering into ‘two systems’, 
might well encourage the courts to take a more interventionist approach. On the other 
hand, the existence of the ‘counter-Beijing difficulty’ certainly suggests, if not dictates, that 
restraints need to be demonstrated in certain time, space and circumstances.  
 
Sir Anthony Mason, the CFA non-permanent justice, was clearly aware of the challenging 
position the Hong Kong judges are in as compared to other common law jurisdictions. He 
opined in a CFA decision that  
 
In a nation-wide common law legal system, the link would normally be between the regional courts and 
the national constitutional court or the national Supreme Court. Here, however, there are not only two 
different systems, but also two different legal systems.....Article 158 of the Basic Law provides a very 
different link.
65
 
 
The ‘very different link’ Article 158 provides, as noted in Chapter III, is a compromise which 
seeks to achieve at once two opposite aims — unifying while separating; a compromise that 
requires the balancing of activism and restraint. As Yap notes, being part of the link, the 
Hong Kong judges face a ‘jurisprudential conundrum’, which pulls them in opposite 
directions: to preserve judicial independence in Hong Kong whilst ‘quelling any concerns 
from the Mainland that Hong Kong [might become] another ‘renegade province in the 
South’.
66
 Thus, if they are ‘too aggressive’, they might incur a backlash from the Centre, 
usually in the form of a NPCSC interpretation or, in extreme case, even an amendment of the 
Basic Law; if, on the other hand, the courts are ‘too indulgent’ on the HKSAR government, 
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then ‘the Basic Law would be reduced to a mere hollow shell that only protects 
constitutional rights on paper but not in practice’.
67
 
 
It is perhaps the ‘very different link’ (which creates the ‘jurisprudential conundrum’) that 
makes judicial activism a relatively more sensitive issue in Hong Kong, because judicial 
activism might easily be translated into political disputes. And for this reason, we think that 
an examination into the activist part of the CFA is necessary.  
 
3.2 Judicial legislation 
 
As mentioned in Chapter I, across common law jurisdictions, the fact that judges do make 
laws seems to have been increasingly recognized. This being the fact, there seems to be no 
case to argue against judicial activism in the form of judicial legislation. However, since, 
under a constitutional system where at least some degree of separation of powers is 
involved, it is the province of the legislature to legislate and the province of the judiciary to 
interpret, it is equally undeniable that judicial legislation encroaches on the province of the 
legislature. Thus, the balanced view is perhaps to perceive judicial law-making as only a 
minor part of the role the judiciary plays in making the whole constitutional system work —
necessary but not to be overplayed. From this perspective, it is possible to accept judicial 
law-making while refusing judicial activism in the form of judicial legislation. In other words, 
it is ultimately a matter of degree. The doctrine of deference created and exercised by the 
English judges is, in our view, the proper way in which judges can have it both ways: to 
engage in law-making but to refrain from overplaying it.   
 
In Hong Kong, it seems that there has been some degree of judicial activism in the form of 
‘judicial legislation’. Most notably, the series of the CFA’s decisions in the right of abode 
cases has had significant impact on the government’s immigration policy and the 
Immigration Ordinance has been amended accordingly. Other examples include the CFA’s 
decision in Chan Wah
68
where the CFA held that the impugned electoral rules violated the 
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appellants’ right to equality and non-discrimination. As the result of this decision, the 
government had to introduce, through legislation, a comprehensive reform of the village 
election system.
69
 In another case which was decided by the CFI, the government’s original 
scheme of allocation of school places was ruled as breaching the right to equality and non-
discrimination.
70
 Thus, the original scheme was forced to be abandoned and a new policy 
introduced. As Chen rightly observes, these decisions demonstrate the increasingly 
significant role of the courts in Hong Kong in shaping social policy.
71
  
 
More striking than the outcome is perhaps the way in which the CFA exercised the power of 
constitutional review that indeed gives us a strong impression that it is legislating rather 
than interpreting. In Ng Ka Ling, for example, the CFA not only ruled certain parts of the 
Immigration law unconstitutional, but also took the trouble to spell out how those parts of 
the law should be amended. This is how the Court’s ruling was given: we [the Court] grant 
the following declarations and relief:  
 
(1) A declaration that the following parts of the Immigration Ordinance (Cap. 115) and Regulations (Cap. 
115, Sub. Leg.) are null and void and are excised therefrom: 
(a) The words “subject to s.2AA(2)” in s.2A(1) 
(b) The words in s.AA (1)(a) other than the following words:……..
72
 
 
Here, what the Court regarded as ‘relief” might well strike many as sheer legislative 
amendments. We do not have to probe into what these sections of the Ordinance are about 
to make this point. It suffices to note that this type of words-excising exercise in regard with 
a piece of legislation is often expected to be seen in the legislative chamber rather than in a 
courtroom. Moreover, as we all know, an ordinary judicial ‘relief’ is usually granted to, thus 
will only be binding on, the parties involved. But the CFA’s ‘relief’ in Ng Ka Ling, had its ruling 
of constitutionality of those provisions of the Immigration Ordinance not been overruled by 
the NPCSC, would certainly have been transferred into the statute book and thus would go 
beyond the parties involved and be binding on the general public. Indeed, this was what 
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happened in Leung Kwok Hung,
73
 where the French phrase ‘ordre public’ was excised from 
the impugned provision of the POO so as to make the remaining part of the provision stand 
constitutionally. The LegCo subsequently amended the POO, deleting the French phrase just 
as the Court had said; there was no challenging but only rubber-stamping. 
 
Some might argue that there is nothing wrong for the Court to grant such relief. They might 
remind us that the English judges, for example, in implementing the HRA, might also ‘read 
in’ or ‘read down’ a provision of an Act of Parliament so as to reach an interpretation thereof 
which then leads to relief for the litigant. Such ‘reading-in’ or ‘reading-down’, as the 
argument presumably may go, is an exercise no more different from the Hong Kong judges’ 
words-excising exercise. It is certainly true that the English judges do sometimes read in or 
read down a parliamentary provision to give it a compatible interpretation with the 
requirements of Convention rights. In Ghaidan,
74
 for instance, the provision of the Rent Act 
which entitles a person who had lived with the original tenant ‘as his husband or wife’ to 
succeed to a statutory tenancy was ‘read in’ to mean ‘as if they were living as husband and 
wife’. However, compared to the Hong Kong judges words-excising exercise, the English 
judges at least, and quite wisely so, formulate their ‘reading in’ or ‘reading down’ in a more 
interpretation-like rather than legislation-like way. They would say that a provision could be 
read as meaning something different from the plain meaning of the words in that provision. 
They would not try to rewrite the legislation by expressly changing the black letters of the 
legislation — by adding or deleting words to or from an existing provision of law, as the Hong 
Kong judges had done. Even so, the judicial ‘reading in’ and ‘reading down’ has also been 
accused of legislating rather than interpreting. This being the case, it seems that the Hong 
Kong judges doing the words-excising exercise are equally, if not more, guilty of rewriting the 
law.  
 
To press the comparison a bit further, judicial legislation in the UK is theoretically always 
under control and hence its potential threat to the working of the whole constitutional 
system less worrying. Constrained by the principle of parliamentary sovereignty, whatever 
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the judges have read in or read down is ultimately subject to Parliament’s will. In theory, at 
least, Parliament has the last word on whether the impugned legislation needs to be 
amended and if so, how. Although in practice, it has seldom happened that Parliament has 
rejected any judicial ‘reading in’ or ‘reading down’ interpretations, and although many of the 
incompatibility declarations have been followed up by parliamentary revisions of the 
relevant legislation,
75
 these does not amount to a break-down of the parliamentary 
sovereignty principle. In so far as this fundamental principle is not shaken at its root, judicial 
legislation is always open to parliamentary tempering and supervision. Even if the judges 
have interpreted in a legislating way, Parliament is always able to enact new legislation 
which replaces the judicial interpretation which may otherwise have remained as effective 
judicial legislation. In this sense, even though some might also feel that Parliament is no 
more than rubber-stamping what the judges have said, it could be said that judicial activism 
in the sense of judicial legislation does not pose practical danger to the effective working of 
the political system itself. For some, judicial legislation (including the declaration of 
incompatibility) works to promote constitutional dialogue between the judiciary and the 
other branches of government; it therefore complements rather than substitutes for 
Parliamentary legislation.
76
  
 
In contrast, judicial legislation in Hong Kong is under no similar control, at least not within 
the HKSAR’s own political machinery. And as a result, judges are likely to ‘run wild’.
77
 The 
political system in the HKSAR, as we saw in Chapter V, is anything but legislative supremacy. 
The legislature is constitutionally unable to supervise judicial legislation as the British 
Parliament is able to. Not surprisingly, the courts’ amendments (in the disguise of ‘relief’) to 
existing laws are eventually transferred into the statute book, and the courts’ rulings on 
matters concerning public policy are surely to be followed up by the government’s overall 
change of policy so as to meet the courts’ requirements. This ‘habitual obedience’ is very 
often presented as respecting the rule of law. As the result, while the courts can exert checks 
and balances on positive legislation, there is no counter-checking and counter-balancing on 
                                                        
75
 Ian Leigh and Roger Masterman, Making Rights Real; The Human Rights Act in its First Decade (Hart 
Publishing 2008) 113-114.   
76
 For this view, see for example, Alison Young, Parliamentary Sovereignty and the Human Rights Act (Hart 
Publishing 2008).   
77
 I borrow this term from Cappelletti who criticised the ECJ as being an excessively activist judiciary. See 
Mauro Cappelletti, 'Is the European Court of Justice "Running Wild"?' (1987) 12 European Law Review 3-17. 
  263
the legislation made by the courts. As shall be seen shortly in a case study, even when it is 
generally believed that the courts have erred, the legislature or the government seem 
completely impotent to repair the situation through positive legislation. This is the real 
danger of judicial legislation in Hong Kong. In the US, unpopular judicial decisions may be 
countered by the state legislatures or Congress ‘routinely enact[ing] laws that conflict with, 
or at least are strongly in tension with, constitutional rulings by the Supreme Court’.
78
 In 
Hong Kong, this strategic legislative check and balance on the judiciary is either never 
thought of or is likely to be disposed of as utterly unthinkable.   
 
Apart from judicial self-correction, the only way that unpopular judicial legislation in Hong 
Kong may be overruled, if necessary, is to resort to the NPCSC who has the last word on the 
interpretation of the Basic Law. But the political costs are high. Due to the ‘fears and 
distrusts’ that the central authorities may interfere with Hong Kong’s domestic affairs 
through exercising the power of interpretation, neither the Chief Executive nor the NPCSC 
itself is willing to resort to this final rescue unless they feel compelled to. Moreover, 
although the NPCSC has the power to interpret any provision of the Basic Law, it is generally 
expected that it shall not overrule an interpretation of a non-excluded provision by the Hong 
Kong courts, since it has authorized the Hong Kong courts to interpret those provisions on 
their own. One may quite safely say that unless in extreme cases, an overruling of such an 
interpretation is very unlikely. This being the case, it seems that judicial legislation via the 
interpretation of the non-excluded Basic Law provisions is practically subject to no control, 
no checking and balancing whatsoever. Thus, the more active the CFA is, the greater danger 
there will be of de facto judicial supremacy in Hong Kong.  
 
3.3 Taking the Basic Law out of the NPCSC 
 
Apart from judicial legislation, we may also see an activist CFA in its attempts to take on new 
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powers by ‘taking the Basic Law out of the NPCSC’.
79
 In fact, this point has been touched 
upon in our earlier discussions (in Chapter IV as well as the second section of this Chapter). 
Here we need only to re-present and further elaborate some of the things the CFA had done 
as evidence of activism.  
 
The first thing to be re-presented is the Court’s introduction of the predominant provision 
test into the reference system according to which the CFA should seek an interpretation 
from the NPCSC. As argued in Chapter IV, under the reference system as stipulated in Article 
158 of the Basic Law, whenever an excluded provision is involved, the CFA should make a 
reference to the NPCSC. But with the predominant provision test, the Court will only make a 
reference to the NPCSC when the predominant provision to be interpreted in the case at 
hand is an excluded provision. This has already limited the scope the reference system 
designed to cover. What is more, the Court has meanwhile claimed that it is for the courts, 
and for them only, to decide which provision is the predominant one that needs to be 
interpreted in a particular case.  
 
Clearly, there is nothing in Article 158 about a predominant provision test as the basis of the 
operation of the referral system. This is a sheer judicial creation which expands the courts’ 
power in the interpretation of the Basic Law while limiting that of the NPCSC. What the CFA 
has done here is similar to the ECJ’s introduction of the principle of the supremacy of EU law 
and the principle of horizontal effect, by which the ECJ elevated itself as the motor of 
European integration.
80
 If the ECJ’s doctrinal creation carries ‘an indelibly activist mark’,
81
 so 
does the Hong Kong CFA’s introduction of the predominant provision test. What is different, 
interestingly, is that while the ECJ’s activism is driven towards ‘integration’ and 
‘harmonization’ (of law within the EU), the Hong Kong CFA’s activism is geared to keep the 
‘separation’ and ‘segregation’ of Hong Kong from the other system practised in the 
mainland, or in the Court’s vision, to guard Hong Kong’s autonomy.  
 
The second example of the CFA grasping power is the adoption of the ‘common law 
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approach’ towards an interpretation of the Basic Law issued by the NPCSC. As discussed in 
Chapter IV, the CFA in Chong Fung Yuen adopted this approach to reinterpret the NPCSC’s 
Interpretation of Articles 22 (4) and 24 (2) (3) of the Basic Law to the effect that part of the 
NPCSC’s interpretation was treated as an unbinding common law dictum. Thus, the Court 
has managed to put its common law approach over the NPCSC’s legislative approach to the 
interpretation of the Basic Law and in this way it has in effect further limited the NPCSC’s 
power of interpretation while expanding its own.  
 
Finally, we should mention the CFA’s approach to the issue of ‘the laws previously in force in 
Hong Kong’. As mentioned in the previous section, by virtue of Article 160, the power to 
decide which previously in force law shall be adopted as a law of the HKSAR belongs to the 
NPCSC, and subsequent discovery of any previously in force law being inconsistent with the 
Basic Law ‘shall be amended or cease to have effect’ in accordance with the procedures 
prescribed by the Basic Law. In Hung Chan Wa, the CFA made it clear the procedure referred 
to in Article 160 was a legislative one. As such, and given the fact that the NPCSC in its 1997 
Decision had made a comprehensive review of the laws previously in force in Hong Kong, it 
seems to follow naturally that should any previously in force law, which had not been 
declared by the NPCSC as inconsistent the Basic Law and which had therefore been adopted 
as the laws of the HKSAR, be subsequently challenged for their constitutionality, it should be 
examined against the Basic Law.    
 
But in A Solicitor the CFA took a very different line. In A Solicitor, section 13 (1) of the Legal 
Practitioners Ordinance (LPO), which is known as the ‘finality provision’ because it provides 
that appeals under the LPO shall lie to the CA and that the decision of the CA on such an 
appeal shall be final, was challenged for its consistency with the Basic Law. Now, as a matter 
of fact, this law had been in the Hong Kong statute book long before the handover, and it 
had not been repealed nor had it been declared as invalid by a pre-1997 court decision. Nor 
did the NPCSC in its 1997 Decision declared the LPO (in its entirety or the finality provision in 
particular) as inconsistent with the Basic Law. Thus, it follows logically that, as a previously in 
force law, it had been adopted as part of the laws of the Region. The challenge to its validity 
or constitutionality, one would think, should be entertained by squaring it with the Basic 
Law. But the CFA did not follow this line. Instead, it said that the first question to be dealt 
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with was to ascertain whether the finality provision was a previously ‘in force’
82
 law. The 
Court said, by virtue of the Basic Law provisions, it was obvious that ‘a law which was 
previously not in force does not qualify’ as part of the laws previously in force in Hong Kong’. 
For this reason, the Court added that the words ‘in force’ must be given their proper 
meaning’. In other words, for the Court, what was ‘previously in force’ is not to be treated as 
a matter of historical fact, but as a matter of current interpretation, and the interpretation is 
to be done by the CFA.   
 
More surprisingly, the Court went on to examine the validity of the finality provision against 
the Colonial Laws Validity Act, the Judicial Committee Acts
83
 and Orders in Council
84
 which 
regulated Hong Kong’s appeal to the Privy Council in pre-handover time — all of these laws 
had ceased to apply to Hong Kong as of 1 July 1997, and declared that the finality provision 
‘was and remained absolutely void and inoperative’.
85
 As such, the Court said, it was not a 
law ‘previously in force’ within the meaning of the Basic Law and thus would have no effect 
on 1 July 1997. Having reached this conclusion, the Court said that it was ‘strictly 
unnecessary’ to decide whether the finality provision was consistent with the Basic Law.
86
 It 
nevertheless went on to decide it, because it regarded it as ‘an issue of considerable 
importance’.
87
 It held that the finality provision, should it be a valid law, would constitute a 
‘further limitation’ on the CFA’s appeal jurisdiction, which was absolute and failing the test 
of proportionality.
88
 It therefore ruled that the finality provision was inconsistent with the 
Basic Law and was unconstitutional and invalid.
89
 In the end, the Court said that ‘although 
the validity of the finality provision had to be tested against different instruments before and 
after 1 July 1997, that is, the Colonial Laws Validity Act and the Basic Law respectively, the 
same result is reached’.
90
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Technically, as one commentator noted, the CFA might have been right in the conclusion that 
the finality provision was invalid under the Colonial Laws Validity Act, but its power to make 
such a declaration is to be questioned. How can it ‘declare a law whose validity was 
preserved by the Basic Law inconsistent with a defunct foreign statute, no longer in force in 
Hong Kong after the handover’?
91
    
 
There is indeed a serious constitutional problem here. By the CFA’s approach, all pre-
handover enacted laws could be examined against the Colonial Laws Validity Act and other 
British laws applied to Hong Kong before determining whether they were previously in force. 
In this way, the Court had in fact grasped the power to determine what the previously in 
force laws were, a power which does not belong to it but to the NPCSC. Thus, not only the 
NPCSC’s 1997 Decision has in effect been rendered largely meaningless, but more seriously, 
the ‘ceased to apply’ British Laws were resurrected and to be applied by the Court to 
determine which was or was not a previously in force law. It would not be too strong to say 
that this is not only usurpation of power but a denial of the transfer of sovereignty. Indeed, 
A Solicitor is a strange decision, and the Court’s reasoning very much strangled. Nothing 
similar was found in later judicial decisions. One would therefore assume that it was a 
mistaken exception, not a rule. Otherwise, it would not be surprising that the NPCSC might 
have to take action to right the CFA’s wrong.  
  
3.3 The adverse effects of activism: a case study 
  
Wherever it is the order of the day, judicial activism tends to have a significant impact on the 
working of the constitutional system. In the US, the activist Warren Court had been criticized 
for having ‘wrought more fundamental changes in the political and legal structure of the 
United States… since the Marshall Court’.
92
 Moreover, as critics of the Warren Court’s 
activism also protested, even if the outcomes of some of the Court’s decisions had been 
desirable, the Court was nevertheless not the proper institution to initiate them. By those 
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activist judgments, the Court had in fact not only transgressed into the province of the 
legislature, but assumed the illicit role of a super legislature.
93
 Similar criticisms have been 
launched against the activism displayed by the ECJ.
94
       
 
In Hong Kong, the adverse effects of the two forms of activism we have mentioned above 
can be examined by a case study. At the time of writing (in the spring of 2012), a political 
crisis between Hong Kong and the mainland is creating mounting pressure on the authorities 
across the border. The crisis involves pregnant women from the mainland entering Hong 
Kong to give birth to their babies.
95
 The very cause of this tension is the CFA’s ruling in Chong 
Fung Yuen, where the Court, ignoring the NPCSC’s statement on the legislative intent behind 
Article 24 of the Basic Law, ruled that Chinese citizens born in Hong Kong are entitled to the 
right of abode in Hong Kong, regardless of whether or not their parents are Hong Kong 
permanent residents. As the result, an increasingly large number of mainland pregnant 
women are now coming to Hong Kong, legally and illegally, to give birth to their children.
96
 
They are not only taking advantage of the Court’s decision to obtain a Hong Kong permanent 
resident status for their children, but also escaping from the ‘one family, one child’ policy in 
the mainland. In the local Chinese media these children are referred to as ‘双非’(Shuang-fei) 
children—meaning that both of their parents are not Hong Kong permanent residents. For 
our purpose they will hereinafter be referred to as the ‘BPnPR children’.   
 
The pressure of the ‘BPnPR children’ problem is more immediately felt on the Hong Kong 
side. Local medical resources, including the number of labour-wards, doctors, midwives and 
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nurses, are limited to cope with this large influx of mainland pregnant women. More 
significantly, the large increase of the ‘BPnPR children’, as they are entitled to right of abode 
in Hong Kong, also poses great pressures on other social resources and public services in 
Hong Kong, like public housing, school places and general welfare. If it was first an 
immigration problem, it has now certainly turned into a social, economic, legal as well as a 
political one.   
 
The HKSAR government is currently taking some administrative measures to stop mainland 
pregnant women from entering into Hong Kong to give birth to their babies.
97
 It has also 
asked the mainland authorities to help. The neighbouring Guangdong Province has thus also 
taken actions to crack down on agencies which help pregnant women traveling into Hong 
Kong. Although these executive measures from both sides of the border are having some 
real effect in reducing the number of mainland pregnant women coming into Hong Kong, a 
view widely held by the general public is that they are not the ultimate cure to the ill. It is 
clear to many that as long as the ‘BPnPR children’ are entitled to a Hong Kong permanent 
resident status, there are always the temptation and motivation for mainland pregnant 
women to manage to enter into Hong Kong, one way or another.
98
 In the words of the 
former Secretary for Justice, Elsie Leung, the ‘BPnPR children’ problem is a legal one which 
can only be solved through legal means.
99
 
 
Apparently, as the root of the issue lies in the CFA’s interpretation of Article 24 (2) (1) of the 
Basic Law, any legal means to solve the problem necessarily requires overturning that 
interpretation. As can be anticipated, there are three possible ways of achieving this. One is 
for the NPCSC to issue an interpretation, the second is for the NPC to amend the relevant 
article of the Basic Law, and the third is for the CFA to correct its own wrong. But views differ 
fundamentally as to which is the appropriate way to go.  
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The former Secretary for Justice is among the many that are in favour of a NPCSC 
interpretation. The Hong Kong delegates to the NPC, when attending the once-in-a-year NPC 
assembly, made the same suggestion to the NPC.
100
 But it seems that the NPCSC is not 
willing to issue an interpretation, at least not out of its own initiative; nor does the HKSAR 
government appear to be willing to seek an NPCSC interpretation. For the NPCSC, it may well 
take the position that it had actually interpreted Article 24 (2) (1) in the ‘legislative intent 
statement’. A NPCSC ‘own-initiative’ interpretation, which if merely repeats what it had 
previously said, as some may say, is but self-inflicted damage to its own authority.
101
 Thus, 
the Chairman of the BLC, Qiao Xiaoyang, is reportedly saying that, should there be a need for 
a NPCSC interpretation, it would be most preferable if the CFA make a reference in 
accordance with Article 158 of the Basic Law.
102
 As for the HKSAR government, the Secretary 
for Constitutional Affairs has spoken publicly that the government ‘still respects’ the CFA’s 
decision in Chong Fung Yuen and that ‘it will only act in accordance with law’.
103
 The 
Secretary for Justice, on the other hand, has publicly warned that great caution must be 
taken in considering an NPCSC interpretation, for it may endanger the rule of law in Hong 
Kong.
104
 What is more, at the same time when this debate was gaining heat, Hong Kong held 
the election for a new Chief Executive, who will take office on 1 July this year.
105
 The 
incoming change of government thus makes it even more unlikely for the government to 
seek a NPCSC interpretation, at least not in a near future. The new Chief-Executive-elect 
reportedly said that although a NPCSC interpretation is an option, it is ‘the water too far 
away to quench the fire near at hand’.
106
 
 
The solution of amending the Basic Law is supported by those who had always supported 
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the CFA’s ruling and interpretation in Chong Fung Yuen. For them, the meaning of Article 24 
(2) (1) is clear and unambiguous and the CFA in Chong Fung Yuen had rightly interpreted it 
according to its plain meaning. Thus, a NPCSC interpretation would only twist the already 
clear meaning and would amount to a serious damage to the authority of the CFA and the 
rule of law in Hong Kong. If, they argue, the Article is no longer applicable to the changed 
circumstances, the ideal solution is to amend it. They argue further that since there is now 
general consensus that the ‘BPnPR children’ should not be entitled to a permanent resident 
status, it would not be controversial to amend the Basic Law to this effect.
107
 But this option 
seems to have already been ruled out by the Beijing authorities. Qiao Xiaoyang has again 
spoken publicly that it is not appropriate to resolve the ‘BPnPR children’ problem through 
amending the Basic Law.
108
 Beijing authorities have long been reiterating the position that, 
for the sake of maintaining the authority of the Basic Law, amending it is a serious matter 
that should not be taken lightly. More practically, one might think that once the window for 
amendment is open, different appeals may come rushing in – appeals such as speeding up 
the ‘double universal suffrage’ democratization process, which the authorities might find it 
difficult not to consider, but hard to agree on or compromise with. Having these in mind, 
one would daresay that there is not even the slightest chance to solve the ‘BPnPR children’ 
problem through amending the Basic Law.  
 
The third alternative, which Qiao Xiaoyang is also quoted as saying as being ‘relatively 
feasible’, is for the CFA to ‘correct’ its own ruling.
109
 But will the CFA deem its decision in 
Chong Fung Yuen as a wrong that needs to be righted? Even assuming that the Court is likely 
to be influenced by public opinion and thus be willing to overrule its own decision, which is 
nothing unusual in the common law tradition, the Court simply cannot act unless and until 
there is a concrete case put before it. It would be difficult to imagine any of those pregnant 
women or their children being willing to file a case against themselves, i.e. to get rid of what 
they had wanted in the first place. Supporters of this option have suggested that the 
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government could refuse to issue birth certificates to the new born ‘BPnPR‘ babies so as to 
induce judicial review.
110
 But as supporters of the amending option protested, should 
government act in this way, it would certainly be abusing the judicial process.
111
 Given that 
the government ‘still respects’ the Chong Fung Yuen, it seems very unlikely that it would be 
willing to follow this suggestion.  
 
So, while all the three solutions seem equally possible in theory, none seems available in 
practice. A LegCo member has come up with a fourth solution. It is reported that he intends 
to submit a private member bill to amend the Immigration Ordinance so as to implement 
the legislative intent of Article 24 (2) (1) as stated by the NPCSC and in this way, to disentitle 
the ‘BPnPR children’ from the right of abode in Hong Kong.
112
 Two local barristers have 
expressed opposing views on this solution. One supports it and thinks that it is even a better 
solution than seeking a NPCSC interpretation; the other is against it for he thinks that this 
solution does not respect the CFA’s ruling and is counter-rule-of-law. The latter also holds 
the view that the CFA’s interpretation of Article 24 (2) (1) simply cannot be overturned by 
local legislation.
113
 The legislator himself is not sure whether such a private bill, which 
according to Article 74 of the Basic Law requires the ‘written consent of the Chief Executive’, 
might be approved by the government.
114
  
 
At the time of writing, it is not at all clear how the ‘BPnPR children’ issue will be resolved.
115
 
Nor is it clear how long it will take. To the extent that there is a stagnation of the state of 
affairs, the OCTS machinery does not seem to be working properly. On the one hand, the 
other branches within the HKSAR government are seemingly impotent to take action—
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promise not to seek NPCSC interpretation, and that amending the Basic Law is the last option to go for. See明
报 (Mingpao), ‘袁国强：解决双非不贸然释法’ (Rimsky Yuen: An NPCSC interpretation should not be rashly 
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action without inviting the intervention of the NPCSC — to repair the damage the CFA’s 
decision has done. This has worrying implications, especially if, as the CFA in Chong Fung 
Yuen insisted, the right of abode issue is regarded as solely within the Region’s autonomy. If 
domestic affairs cannot be settled domestically, one surely will question whether the HKSAR 
government is workable. On the other hand, the power of the NPCSC to give a final and 
authoritative interpretation on any provision of the Basic Law would suggest that there 
should not be any deadlock in the implementation of the Basic Law. But in the present case, 
the NPCSC is seemingly unwilling to issue an interpretation unless asked to. This attitude of 
the NPCSC thus throws the ball back to the side of the court of the HKSAR. But neither the 
HKSAR government nor the CFA appears willing to make such a request. The self-restraint on 
the part of the NPCSC would normally have been welcomed, but in this particular case, this 
self-restraint seems at best a bit out of touch with the reality, at worst shrinking from its 
supervision responsibilities.  
 
However, if anyone is to blame, it has to be the CFA. The serious social adverse consequence 
of the Chong Fong Yuen decision speaks for itself that the Court’s common law reading of 
Article 24 (2) (1) of the Basic Law might have unfortunately been wrong and that the Court 
could have decided the case differently. Yet, if this is a wrong, it could have been avoided, 
had the Court been more prudential towards policy making and less confrontational to the 
NPCSC’s interpretative power. What we might learn from this case study is perhaps that 
Hong Kong may also need a deference jurisprudence
116
 which must take into account of the 
time, space and circumstances factors which distinguish present Hong Kong from its past 
and from other jurisdictions.  
 
Conclusion 
 
Constitutional review by ordinary courts tends to provoke tensions between the elected 
branches of government and the unelected judiciary. This is the democratic difficulty with 
judicial constitutional review, a difficulty once referred to as the counter-majoritarian 
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difficulty. In Hong Kong, this difficulty seems quite irrelevant. Instead, it has been due to the 
lack of democracy that judicial constitutional review in Hong Kong has gained the public’s 
support. Lying behind this development are perhaps the deep rooted fears and distrust of 
the all mighty sovereign power devoted to communism crashing the cherished values of, say, 
freedom, the rule of law and the protection of human rights, preserved under the capitalist 
system in Hong Kong. As long as there remain the tensions between the two fundamentally 
different systems, there will remain those fears and distrust. And people may well keep on 
laying their trust in the independent judiciary more than in anyone else in speaking up for 
the Basic Law. Judicial constitutional review is seemingly undemocratic. But in Hong Kong, it 
seems that judicial constitutional review works to off-set the structural democratic deficits; 
it is therefore democratically justified in a pragmatic way.   
 
The Hong Kong courts’ jurisdiction of constitutional review, however, is a limited one. At the 
general level, the lack of the final power to interpret the Basic Law means that, at least in 
theory, the outcome of constitutional review by the HKSAR courts is always subject to or can 
be overruled by the interpretative supremacy vested in the NPCSC. The CFA’s adjudication of 
any individual case will be final; its interpretation of the Basic Law, however, is not; nor, it 
follows, is the CFA’s ruling on the constitutionality of a law vis-à-vis the Basic Law. At the 
micro level, there remain huge theoretical uncertainties as to whether the HKSAR courts 
have the justification in reviewing the constitutionality of sovereign acts or the national laws 
applied to Hong Kong. Practically, the political pressures in those hard cases may be so huge 
that the judges may feel better to take decisions which they do not like. Moreover, there are 
the Article 17 and Article 160 questions from which further limitations on the courts’ 
jurisdiction may stem. Given all this, there is indeed a counter-Beijing difficulty with judicial 
constitutional review in Hong Kong, in both legal and political senses.  
 
Nonetheless, the assertion of the power of constitutional review has greatly enlarged the 
courts’ role in the working of the OCTS framework. In the absence of the NPCSC’s 
intervention, the Basic Law is practically what the judges say it is. With the power of 
constitutional review comes the question of judicial activism. The HKSAR courts, the CFA in 
particular, may also be seen as being engaged in activism when they give relief by not only 
holding a law unconstitutional but also actually rewriting the law or when they try to dilute 
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the binding effect of a NPCSC interpretation. The recent scenario of the ‘BPnPR children’ 
issue in Hong Kong nicely demonstrates the adverse effects judicial activism has on the 
working of the OCTS framework. The OCTS design is unique, but the tensions inherent are 
great. Sensible judicial restraint seems to fit better with OCTS. In developing Hong Kong’s 
own constitutional jurisprudence, the Hong Kong courts have been enthusiastic about 
comparative materials. Perhaps a lesson of the Thayerian clear-mistake rule or the British 
doctrine of judicial deference could help to build a more sustainable empire of constitutional 
review in Hong Kong.  
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Conclusion 
 
A decade and more after the Chinese resumption of sovereignty over Hong Kong, the 
Fortune magazine, which published the fortune telling by Louis Kraar in 1995 predicting the 
death of Hong Kong, admitted that it got it wrong. It went on to acknowledge that, Hong 
Kong, after its return to China in July 1997, not only survived but thrived under the OCTS 
framework.
1
 Chris Patten, the last governor of Hong Kong, in an interview with Phoenix 
Satellite TV (Hong Kong) in 2012, said that the past decade had proved that the principle of 
OTCS could work and indeed the implementation of OCTS had been a success.
2
 In the latest 
six-monthly report on Hong Kong, the UK government concluded that    
 
in general, “One Country, Two Systems” principle enshrined in the Joint Declaration continues to work 
well and that the rights and freedoms guaranteed in the Joint Declaration have been respected.
3
 
 
However, there had been, and most likely will still be, twists and turns, in the 
implementation of the unique constitutional framework of OCTS, given its inherent tensions. 
OCTS ingeniously accommodates communism and capitalism. But the two fundamentally 
different ideologies can hardly be a merry couple together. The first constitutional crisis in 
the post-1997 era broke out shortly after the handover. The very cause of the crisis was the 
CFA’s assertion in Ng Ka Ling of the power of constitutional review under the Basic Law.  
 
But nowhere in the text of the Basic Law is it expressly provided that the courts have this 
power. Like John Marshall in Marbury v Madison, the CFA in Ng Ka Ling might also be 
accused of usurpation. Otherwise, the power of constitutional review under the Basic Law 
has to be justified in the principles and the spirit of the Basic Law. The CFA in Ng Ka Ling 
attempted to justify its assertion of constitutional review on the grounds that the Basic Law 
is the constitution of Hong Kong and that the independent judiciary has a constitutional role 
                                                        
1
 Xin Dingding, 'Reports of Hong Kong's 'death' greatly exaggerated' China Daily (Hong Kong Edition) (Hong 
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accessed in July 2012.  
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in checking the other branches of government, and indeed the central authorities, to ensure 
that they act in accordance with the Basic Law. Does this justification stand? And if it does, 
what then is the scope of the power of constitutional review under the Basic Law?  
 
History may be relevant but does not necessarily provide the answers to these questions. In 
Hong Kong, constitutional review did not exist in its long pre-handover history. But history 
made a significant turn in 1991 when the Hong Kong Bill of Rights was enacted, by the way 
of incorporating the ICCPR as applied to Hong Kong into domestic legislation. The Bill of 
Rights 1991 gave the Hong Kong judges a new interpretative power which was in essence, 
though not in name, a power of constitutional review. Truly, constitutional review had 
emerged in Hong Kong as part of the Bill of Rights jurisprudence. But, of course, that part of 
the pre-handover history cannot answer the question of whether the HKSAR courts have the 
power of constitutional review under the Basic Law. Hong Kong was given a fresh start under 
the OCTS arrangements. Although many things, including the legal system previously in force 
in Hong Kong, have been maintained intact, OCTS is a new and fundamentally different 
constitutional order which makes present Hong Kong constitutionally different from what it 
used to be under the British rule. Thus, nowhere but in the Basic Law can the answer to this 
particular question possibly be found.  
 
Constitutional review has become an eminent feature of modern constitutionalism 
throughout the world. How this practice is justified elsewhere is surely to throw light on how 
it can be justified in Hong Kong under the Basic Law. In the case like Hong Kong, where the 
power of constitutional review is exercised by the judges sitting in the ordinary courts, an 
enquiry into its justification has two main questions to answer: why is constitutional review 
necessary, and why should this task be entrusted to the judges?  
 
The theories of Kelsen and Dworkin are authoritative, though in seemingly opposing ways, in 
explaining the necessity of constitutional review. According to Kelsen, a state is a legal order 
in a hierarchical structure and the constitution is the highest law of that hierarchy. The 
function of the constitution is to provide the grounding of validity. It follows logically that 
any law inconsistent with the constitution should be null and void. Constitutional review is 
therefore an absolute necessity, for without it the authority of the constitution cannot be 
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upheld. In contrast, Dworkin, in accordance to his theory of law as integrity, advocates a 
moral reading of the constitution. Dworkin’s moral reading of the constitution is centrally 
rights-based. According to Dworkin, rights exist outside of the written law and precede the 
interest of majority. As such, a right is and must be a trump over political and social 
considerations. For Dworkin, it is very much the nature of rights and the trumping power 
inherent in rights that provide the basis for constitutional review. If Kelsen’s pure law or 
scientific justification of constitutional review is purely positive, Dworkin’s moral-reading 
justification is by and large a normative one. 
 
However, neither the Kelsenian nor the Dworkinian justification for the necessity of 
constitutional review, each standing alone, seems sufficient. As has been argued, law has 
two faces, one looking to the real word and the other the ideal world. A strict separation 
between positivism and the normative conception of law is perhaps not helpful. Whilst the 
positivists may have difficulties in answering the question of whether an unjust law is law, 
the normative theorists may have difficulties in explaining why what is law here is not law 
there and why within the same legal system some laws do have higher legal effects than 
others. It may be that the question ‘what is law?’ is better understood if law is perceived as 
the coin that has two sides, one positive and the other normative. If so, it may well be 
submitted that the true justification for the necessity of constitutional review has two 
aspects: positive and normative; it is not ‘either, or’, but both.   
 
This seems to be the core argument of the comparative lawyer Mauro Cappelletti. In 
Cappelletti’s view, the institution of modern constitutional review represents a synthesis of 
the seemingly contradictory schools of thoughts (positive and natural law). For Cappelletti, a 
written constitution is the positivization of the higher principles and values and 
constitutional review is the necessary means in guaranteeing these enshrined principles and 
values. As Cappelletti understands it, the making of modern constitutions marks the 
beginning of the age of constitutional justice, which combines the form of legal or positive 
justice and the substance of natural justice. Accordingly, the constitution is a higher law not 
only in the positive sense but also in the normative sense. And it is in this understanding of 
the supremacy of the constitution that lies the true justification for constitutional review. 
The development of constitutional review in the US and more recently in the UK may prove 
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the soundness of Cappelletti’s theory.  
 
However, Cappelletti’s ‘positivization of higher law’ theory does not answer the question of 
who should be entrusted to the task of constitutional review. As a matter of fact, there are 
different models of constitutional review throughout the world. In the US, constitutional 
review is known as judicial review because it is done in the ordinary courts. In European 
countries like Austria, Germany or Italy, constitutional review is exercised by the special 
tribunal of the constitutional court. Thus, the American model is decentralized and the 
continental European model is centralized. In the UK, constitutional review under the HRA is 
yet a third model. While the UK courts play an important role in scrutinizing legislation for 
their compatibility with Convention rights, they do not have the final word on the validity of 
the repugnant legislation; that final word remains in Parliament. Indeed, what model of 
constitutional review is appropriate is a prudential matter to be decided in the context of a 
particular constitutional order.  
 
The justification for judicial constitutional review, as the American experience shows, seems 
to be a two-fold one. On the one hand, the principle of separation of powers inserted with 
the mechanism of checks and balances gives the judiciary a constitutional role to check and 
balance other branches of government, so as to ensure that they act in accordance with the 
constitution. On the other hand, there needs to have a final arbiter in the interpretation of 
the constitution and the courts are most appropriate for this task. Without an authoritative 
final arbiter, as Learned Hand points out, the whole system based on separation of powers 
simply will not work, if not collapses.  
 
The nature of constitutional review is not merely interpretative but also legislative. As such, 
and especially in jurisdictions where this awesome power is exercised by the judges, there is 
always the danger of judges stepping in the shoes of the legislature. The fact that judges are 
unelected and unaccountable to anyone makes this judicial intervention all the more 
problematic. It is not overstating to say that judicial activism may lead to judicial supremacy. 
If judicial constitutional review is justified on separation of powers, abuse or misuse of the 
power of constitutional review, which leads to judicial supremacy, is likely to endanger the 
workability of the whole system, if not to make it collapse. Lest this may happen, due judicial 
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deference seems desirable. The Thayerian advice that judges should only intervene when 
there is a clear mistake, though advocated a century and more ago, is still of great value 
today. The British doctrine of judicial deference, most clearly demonstrated in the HRA 
jurisprudence, as Lord Irvine puts it, shows a healthy and pragmatic perception of the role of 
the judiciary. Lord Hoffman sums up with genuine insight: restraint is the courts’ source of 
power.    
 
Those are food for thought. In short, it is considered that the justification of constitutional 
review under the Basic Law in Hong Kong may be assessed in light of these theories. While 
Cappelletti’s ‘positivization of higher law’ theory, understood in light of Kelsen’s positive and 
Dworkin’s normative conception of the constitution, provides the theoretical framework to 
analysis the necessity of constitutional review under the Basic Law, the principle of 
separation of powers which allows checks and balances amongst different departments of 
government, in light of the American experience, is the test against which to examine the 
question why it should be the judges to exercise the power of constitutional review under 
the Basic Law. As the scope of constitutional review in Hong Kong is concerned, the 
Thayerian clear-mistake rule and the British doctrine of judicial deference may be lessons 
that the Hong Kong courts should take in playing their role in preserving the workability of 
the OCTS machinery.          
 
Based on this theoretical framework, the justification and scope of constitutional review 
under the Basic Law can be found. The Basic Law is the constitutional instrument that 
legalizes, or in Cappelletti’s word, positivizes the OCTS policies. Given the HKSAR is an 
inalienable part of the PRC, whose constitution is a unitary system, it might be inappropriate 
to call the Basic Law the constitution of Hong Kong. The often used terminology which 
describes the Basic Law as a semi-constitution is somewhat misleading too. A better 
understanding of the nature of the Basic Law is perhaps that it is the PRC constitution in 
Hong Kong. That is to say, the Basic Law is the transfiguration or the agent of the PRC 
constitution in Hong Kong. It is not the Basic Law alone, but the Basic Law supported by the 
PRC constitution, that is the real constitution that governs the HKSAR. In this sense, the Basic 
Law is certainly not self-contained; instead, it has to be read with the PRC constitution to be 
properly understood.  
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However, no matter how one perceives of the nature of the Basic Law, one thing that is 
absolutely clear, and which is also expressly stated in the text of the Basic Law, is that the 
Basic Law is the highest law in the HKSAR. This supremacy of the Basic Law, in light of 
Kelsen’s theory, immediately suggests the need for constitutional review. Moreover, the 
Basic Law not only legalizes the OCTS political policies but also enshrines the guarantees to 
protect fundamental rights and freedoms. Thus a Dworkinian moral reading of the Basic Law 
also justifies the necessity of constitutional review under the Basic Law. Applying 
Cappelletti’s theory, it can be said that the Basic Law marks the beginning of the age of 
constitutionalism in Hong Kong, though a kind of constitutionalism with Hong Kong’s 
characteristics. Constitutional review is therefore not only positively but normatively 
necessary. Without the means of constitutional review, the guarantees of a high degree of 
autonomy, the preservation of the rule of law and the protection of human rights would be 
no more than a piece of paper. In short, the supremacy of the Basic Law, seen in both its 
positive and normative perspectives, is the sole legal basis upon which the authority of 
constitutional review rests. Thus, in principle, the CFA’s assertion of the power of 
constitutional review on the ground that the Basic Law is the constitution of Hong Kong is 
justified.  
 
Like other constitutions, the Basic Law needs to be interpreted to be applied in concrete 
cases. While the interpretation of the Basic Law does not necessarily suggests constitutional 
review, constitutional review is obviously impossible if without the power of interpretation. 
The scheme of interpretation established by the Basic Law is a unique one. It provides that 
the power to interpret the Basic Law belongs to the NPCSC. It then also provides that the 
NPCSC authorizes the HKSAR courts to interpret the Basic Law. The HKSAR courts’ power of 
interpretation under this scheme is different, depending on what kind of Basic Law 
provisions are at stake. Indeed nowhere than in the interpretation scheme that the tensions 
between the two systems co-existing under one country are more obvious. Although 
constitutional review can be justified on the supremacy of the Basic Law, the fact that the 
final power of interpretation is vested in the NPCSC shows that constitutional review in Hong 
Kong is a handicapped jurisdiction. In other words, constitutional review under the Basic 
Law is an inter-jurisdictional issue; it involves not only the operation of the Hong Kong legal 
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system, but also the legal system in the mainland.  
 
That the Hong Kong courts have been granted the power to interpret the Basic Law has 
partly provided the justification for the courts to carry out the task of constitutional review. 
But the question of why it should be the judges to decide on the constitutionality of acts by 
other branches of government has to be further answered by exploring the political system 
of the HKSAR, so as to see whether there is a built-in checks and balances system which 
justifies this role of the judiciary. The political structure in the HKSAR is not based on 
separation of powers. Instead it was originally designed to be an executive-led one, which, 
however, has so far not really played out in reality. A sophisticated perception of the HKSAR 
political structure is perhaps that it is in essence a system which blends authoritarianism and 
democracy. Despite of these different perceptions of the HKSAR political structure, there are 
two things which are generally recognized: the system allows a certain degree of checks and 
balances between the legislative and the executive branches, and judicial independence is 
guaranteed under the Basic Law. Thus, the CFA’s justification of constitutional review on the 
ground that the judiciary has a constitutional role in checking other branches of government 
can also stand.  
 
Should there still be any doubt of the justification of constitutional review under the Basic 
Law, the robust and repeated exercise by the courts since Ng Kg Ling has had the effect of 
legitimizing it through practice. Intense constitutional litigation had taken place in the first 
decade of the HKSAR. And the courts had been frequently called upon to examine the 
constitutionality of local legislation. The courts have adopted a generous approach to the 
interpretation of the Basic Law, especially when at stake are provisions which concern 
fundamental rights and freedoms. This is aimed to give Hong Kong residents full measure of 
protection of their rights and freedoms. The CFA has also established two constitutional 
requirements by which permissible restrictions on entrenched rights are to be scrutinized. 
The test of proportionality has also been imported into Hong Kong’s jurisprudence. In 
developing these constitutional principles, the CFA is keen to leave judges with greater room 
of manoeuvre. This may be desirable from practical perspective, given the early stage of 
Hong Kong human rights jurisprudence and the inherent complexities and tensions within 
the OTCS framework. However, if over exploited, it might also lead to judicial activism which 
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might endanger the working of the constitutional system under OTCS.  
 
Constitutional review in the HKSAR does not seem to have the democratic difficulty, once 
known as the counter-majoritarian difficulty. This is because Hong Kong was not in the past, 
and is not now, a democracy by western standards. Nor perhaps will there ever be full 
democracy in Hong Kong, for the nature of the political system, which is an easy blend of 
authoritarianism and democracy, is not to be fundamentally changed by the development of 
democracy. Ironically, it is the lack of democracy that has generated public support for the 
independent judiciary to play the role as the guardian of the Basic Law, of the rule of law, of 
the protection of human rights in Hong Kong. However, there may well be what might be 
called as ‘the counter-Beijing difficulty’ which the Hong Kong courts have to face in 
exercising the power of constitutional review. The counter-Beijing difficulty is both legal and 
political.  
 
Nonetheless, there is no doubt that the assertion of the power of constitutional review has 
greatly enlarged the judicial role in the working of the OCTS framework. In the absence of 
NPCSC intervention, the Basic Law is actually what the judges say it is. Judicial activism is not 
a hypothetical danger in present Hong Kong. de Tocqueville once observes that hardly a 
political question arises in the United States that is not converted into a legal question and 
taken to the courts for decision.
4
 This seems very much the case now in the HKSAR. If, as 
Straus observes, a written constitution, after having been in operation for a while, is apt to 
become just a part of the unwritten constitution which composes of precedents, practices 
and understandings that grow up over time,
5
 it is not exaggerating to say that in Hong Kong, 
after more than a decade of the implementation of the Basic Law, it is now the judge-made 
unwritten Basic Law that really governs. These trends, however, might stretch the counter-
Beijing difficulty to breaking point.  
 
The workability of the OCTS framework ultimately depends on the interpretation of the 
Basic Law. Like other constitutions, the Basic Law is not the end, but a means to the end. 
Neither is constitutional review the purpose, but a tool to the purpose. While constitutional 
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 Alexis de Tocqueville, Democracy in America (New American Library 1956) 246.  
5
 David A. Strauss, 'Constitutions, Written and Otherwise' (2000) 19 Law & Philosophy 452. 
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review based on the supremacy of the Basic Law is justified and necessary, its exercise 
should always be guided with sense and sensibility. It should be used to maintain the system 
and to allow it to grow rather than to break it. The role of constitutional review as checking 
and balancing other branches of government to ensure they act in conformity with the Basic 
Law can be viewed as the braking system of an automobile; it is necessary to make the 
whole machinery work, but it is only used to prevent the machinery from possible derail or 
fall-over; it is part of the machinery itself, but it is an ‘independent’ sub-system that works 
counter to the driving force. To call for a workable government is therefore not to deny the 
power of constitutional review, but to call for caution not to abuse or over-use it. In Justice 
Jackson’s words, this is an ‘actual art’ which needs good balancing.
6
 This perception of the 
role of constitutional review certainly calls for the greatest judicial restraint possible, both in 
Hong Kong and perhaps in elsewhere as well. 
 
 
 
 
 
 
                                                        
6
 Youngstown Sheet & Tube Co. v Sawyer 343, US 579 (1952).  
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